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PACA  SD1'^I14B1ES  OP  D3CJS101IS  NOT  10  BE  PU3LISHSD 


.S-2398,  May  22,  1940,  Docket  3288;  (S.P.) 

CHASE  &  CO^,„INC_i_,_SAlIFOED_  ZLA._Vi  ]JlIITED_ERUIT_&_PRODUCE_C0.j. 
HAl-TFOEID^  QOmiL  " 

Tip_lati.on  charged:    Unjustified  rejection  of  a  carload 
of  celery. 

£ri_n^ij2aj:  £oi_nts_invo.l]red:  Subnission  of  coimter  offer 
B-1.  through  "broker  made  Taroker  agent  of  "both  parties; 

B-»7    ..  failure  of  "buyer  to  receive  a  copy  of  "broker's  memo- 

B~23  ran dura  of  sale  did  not  invalidate  contract  or  make  it 

tmenf  orcea'ble . 

-/  .  •  Order;     Complainant  av/arded  $177.13,  plus  interest; 

publication  of  fa.cts. 
Apioeali.    Judgment  entered  for  respondent  Fetiruary  1942. 

Ou_tli.n_e  of  Pacts 

...  f  '■  ' 

On  April  9,  1938,  complainant  vdred  his  agent,  a  "broker,  that 
the  car  was  loaded  with  celery  which  graded  75fo  U.  S.  Fo.  1,  and  the 
agent  issued  a  memorandum  of  sale  dated  April  11  which  so  .-described  it, 
the  sale  covering  364  crates  at  $2.20  per  crate  delivered  Hartfordj 
Connecticut.    Upon  arrival  at  Hartford,  respondent  refused  to  accept 
the  celery,  claiming  it  was  warranted  as  80^  U.  S.  No.  1  and  did  not 
meet  that  specification.    Rersale  at  $1.75  per  crate  resulted  in  net.  • 
proceeds  of  $346.95,  or  a  loss  of  $177.13. 

Respondent  stated  he  did  not  receive  a  copy  of  the  memqraridtun -of 
sale  "but  did  receive  a  manifest  which  descri"bed  the  celery  as  80^  U.  S. 
No.  1.    The  "broker  testified  that  the  percentage  statement  on  the  mani- 
fest was  a  typographical  error. 

Ruling^  i^£,lud_ed_in  Decision 

1.    At  the  inception  of  the  negotiations  the  "broker  was  the  com- 
plainant's agent  and  was  not  the  agent  of  the  respondent.    Later  the 
respondent  submitted  counter  offers  to  the  complainant  through  the 
"broker  and  he  therelDy  became  the  agent  of  "both  parties,  -and  as  such 
was  authorized  to  issue  a  memorandum  of  sale.     The  broker  testified 
that  he  confirmed  orally  over-  the  telephone  the  complainant's  modified 
offer  to  seli  at  $2.20  per  crate  delivered  at  Hartford,  Conn.,  and  also 
mailed  a  copy  of  the  written  confirmation  of -sale  to  respondent.  Upon 
cross-examination  he  was  not  able  to  state  exactly  vrhen  either  the 
manifest  or  memorandum  of  sale  was  mailed,  but  the  exhibits  thcmsGlves 
indicated  that  they  may  have  been  mailed  April  11.     Since  the  purchase 
and  sale  negotiations  \\revQ  conducted  through  the  broker  and  he  thereby 
became  the  agent  of  both  parties. with  authority 


to  issue  a  raefecraMxun'-of  - sale,  the  reopondent' 's  failure  to  re- 
ceive a  CDpy  thereof,,  if  a  copy  <''a5  noCp  m  fact,  received  through 
the  mail,  did  not  invalidate  tiie  contract  or  rendejr  it  -anonf orceahle, 

2.    Ihe  celor;,'  ^'radcd  V5^^  IT.  S.  IJo .  1  ai^d  athcrwiso  conformed 
tc  the  c,Qmpiali-aa),t      v/ar.raritv  and-  rGsporrdent s  re jcc-tion'-vras  without 
reasonable  cause,     Gcuplamant  wan  awarded  $J'?'7  ^ISj  plus  interest . 

■    ■  •"  ^- ■  I-'iPliP&k        ■  ■       "  .'^'•..'i'"' 

■'■An  appeal  to  '  the  IToderar  I^i-str-i  ct  Court- of  xTew- Haven",  Conn.^ 
was  filejd 'Dy -respo'ndent .    Afeout  I'ebruary-  12;  1942.  the  Court  en- 
tered. judgm.eh.t" in': 'favor;  of--  the'roepondent;  hpid':^ng  that  respondent ';S-., 
f ailiire-. to  accept' '-deiivoif  was  hot  ''■without  reasonable  cause''  since 
time  of  deli<rery  was  of  the  essence  of  the  eontract  and"'.th6re  v/as  no 
complianj^e.  with  the:  Statute  aif' •  .Frauds ,  ■  I  t  was-'  agreed  between  the 
respondent  and  the  broker  that  the  shipment  i-ras  to  arrive  April  13, 
As  respondent  needed  the  celery  for  the  Saster  market,  delivery  on 
April  13  vras  an  essential  provision  of  the  contract.  Purthermore, 
the  broker's  memorandum  of  sale,  .di'd- no-t  contain  all  the  essential 
elements  of  the  contract  since  time  of  delivery  had  .been  ag.rG:ed  .w)on 
but  v/a.s  omitted'  from'  the  meraorahdum  and  therefor*  the  iJiemorandum.  was. 
not-sufficient  .to  comply  with"  the  Statute  of  i'rauds.  ..  , '•   .  . 


3-2665,  Feb.  10,  194:2,-  Docket  38-91:    '(S.?..)'  "'i  "-'"^-J 

TOATCpS-BISBE  ORCHARD  C0^»_WATCHi3^  VjiSIi^'  v:._BElTJE3V  KECT'cOj,, 
PORTJfORTH^  .        .  ,..■...,,....-, ^' 

'  TioO;ati.on  tfh^rged;'    Unjustified  rejection  of  a  ^carload  ■- 
, .        .  '   ■     'of  appl'es.      ■      ■         ■■'   •  '    .  ■ 

Pri.n^i£al  ;2oi.nt.s_invo.lvcd:     I-cirig' 6f '  car  at  Venatchoe, 
D-15  the  icing  point  59  miles  from  loading. point,  considered 

S~ll  "initial  icing*'';  upon  preof  that  apples  conformed  to 

D-4A  seller*  s  warranty  and  v/ere  initially  iced,  btirden  of 

IT-4       .-v'r  ;     proof  vras  6n  rospbiadeht  to  establish  lack  of  suitab,l$.. 
•,■■.'■  ■■/ shipping  CoMition,  ^  ''  .  ,.■ 

;      Order;     Complainant- -Awarded  $502.10,  plus  interest;  '... 
publication  of  facts i 
:■  .   :.■    AppeaL_r    Court  found  that  respondent  had  reasonable,  cause 
.o:..  •■^i ^    :r   -f or  rejection'of  -'-Eipples,  that  Secretaj^y  orroneQUsly. 
•■    .  .      awarded  reparation' -and  I'espondent  did  hot  yiolat?  any 
legal  obligation  to -complainant,  .  . 
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.  .Oujtline  jofJFacjts 

On  September  17,  1940,  the  respondent  -ourchased,  at  $1.20  per  box 
f.o.b.   shi7DT)ing  point,   &.  carload  of  Red  Delicious  apples,   shi-oped  from 
Patcros,  Washington,  , a  "point  on  the  Grca^t,  IT-or-thern  ER.  on  Soptombor  12, 
consigned  to  complainant  at  Minneapolis,,  then  In  transit  on  the  Great 
ITorthernH.  E..- at'  some  point  west  of  Minneapolis.    Upon  arrival  of  the 
car  at  Minneapb-li^^'.on  September  17,  it  was'  delivered  by  the  Great  northern 
RR-.  -to  the  €  hie  ago,"  Rbck  Island  and  Pacific  PJl. ,  and  at  Kansas  City,"  Mo., 
on  September  19 , '  to.' the' Mis'souri-Kansas-Texas  Line,  arriving  at  Tort  ' 
Worth,  Texas,  on ' Seo tember  21 .    Respondent  made  inspection  on  that  date 
and  rejected  the  apples.    Resale  at  auction.:  in  ^  St.  ■  Louis ,  Mo.,,  on  Sepl^ember 
30,  resiiited  in  gross '  sales  of  $863. 50 „' from  which,  were  deducted  freight 
charges  of  $392 , 93', '  refrigeration  of  $45,  .demurrage  at  Fort  Worth  of 
$2v20,  and  auction 'charges  of  $17.27,  a  total,  of  $458 .40,  resulting  in 
net  proceeds  of  $405,10,  causing  cornplainant  to. suffer. a  loss  of  $502.10, 
for  whleh  an  award -of'  rep.aratlon  was  regue-sted,  .. / 

■  Re spondeht  denied  that  the  car  was  "urider  initial  ice  as  quoted ''by 
the  .complainant,-*^^  alleging  that  it  arrived  at  8.;  30  a.m.  September.  21.  and 
inspection  showed'^ents  Were  closed,  plugs  were  in,  itke:  bunker^ -  were -di-y, 
and  vthe. 'temperature  o'f  the"-',  was  75°.    It  was  claimed  that  the., •fruit 

was  not 'in -suitable'  shipping  condition.  -         •  ;  .-.'.^  ■.^'V 

Pederal-Stato  of  Washington  inspection  was  .completed  -at  Ipading 
point 'at'  6iW  p.m.  'on' September  12,^  1940..    The/inspector  certified  tha-t 
the  Red  Delicious  apples  were  hard  and  that  there  was  no  decays.  :T,he- 
grade  was  stated  as  "Washington  Fancy." 

Federal  inspection  for  condition,  restricted  to  boxes  next  to  the 
center  bracing,  and  covering  only  sizes  _64  to  88,  X'^ras  made  at  For. ^.  Worth 
on  September  23.    The '  inspe'^tor,  certif'ied  that  (iecay,  consisting  9f--. 
"Blue  Mold  Rot  in  early  ;stages  and .internal .breakdown,"  then  averaged 
2^0,  and -that  approximately '25^^  of  the  apples  xirere  "dead  ripe."    He  stated 
that  the  balance  of  the  load  varied  "from  firm  ripe  to  ripe,  a  few  fivrm." 

t  ■'  '     ■     -      ' ■    •  ■•  -  -  ' 

S'^iSgs  inc_luded_in  Decision  '  ■ 

1.    Respondent' s  claim  that  the  car  was  not  initially.  iced-  ms  ■.;  - 
not  supported  by  the  record.    The  report  of  iny,estigartion,  copy  of,     <  ~ 
which  was  served  on-  respondent  on  December  8,  .showed  that:, the  use  of  - 
the  term  "initial  ice"  is  understood  by  the  trade  as  meaning  that  ice 
has  been  or  will  be  placed  in  the  car  at  the  first  regular  icing 
station  if  there  are  no  icing  facilities  at  loaid^ng. point ,  The^ 
distance  between  Pateros,  Washington,  the  loading  point,  and  Wenatchee, 
Washington,  the  icing  pgint  j.-is  59  miles.  .  The  car  virast" initially;'-, ,,v 
iced"  vdth  9]6QQ -pounds- of  "i'ce  at  Wenatchee 'at  'lla^^m'.'  on' Sept  ember -1^>:; 
It  was  not  clear  from  the  record  when  loadipg  was  commenced"  and  finish- 
ed, but,  since  it  was  shoi-m  that  the. Federal-State  qf., Washington 
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'insf  otg  tibjL^Bogan ,  a-t ..-  9  r  00  -  a .  a., ...  eij. ,  S.  op.t  eribor  12  .and  continuod  to  6:00  p. 
of ■  that  day-,  it -t-ms. .as:G,-^:DiGd; .that  loading-  opofatiohs  e^tt'dndod' ov3r  the 

2.  •  •Eespondant  fai3^^©d.^tp'.  p'oot",  the' ' 'bixrdpn  oT-'^  ^  lack-.of.'    ,  :■ 

•  suitablo:  shipping  jcon^ixti^       tjho  time  of  ptirchase  of'  the  apples, 
Thorc  'vras  no- rocord,  pf  .any  Ans|3c"ctibh  made 'a;t  Minn-cpp-blisv  or? 'any 
i lit crmodi at o  ■point  Iw? t-vioGiv .,VHPP.i^S.' point  an.d.  f6ft  ^fdrth',  ■■insp^3ctlorL":-t 
'at  the  .latter  point-:h:eing.-.madG  tvo.  days  follovrfhg  ai'ritval  "of '  the  carv 

"There; 'v;aa  pro.of  that  ^ the  sout aLdo!.  t Qn^oraturp  r&gcd f  roti  ..57°'.-tb  ,85°  .F. 

■  'dt' '¥.i niiPSppli s  on-, -3 e?^.  1.0:1* er...  18,  and  that  the  T5tinkor<?  of' 'the  •'C'^i-f'/'-WGfe:  ■. 
"practically  dry  ■•■  at-.th^t  time,.,  "there'  being  vpry' 1-i't tie'  iGG--"in- 
-Pither  cnd,;^  ,  The  .loading  .point  cprttficato  was  proof -  thai;  the- apples- 

•conformed- to  the  complainant' s.  warranty  thereof  at  the- tirie^of  ?Eiipi?--. 
ment.  and  the  record  sho^^ed;  that  9  ,.^0C)'^ pounds  ■  of '  icp"  xirero"'  plaCodr-in;  ■  •; 
the  car  at  11  o'clock  a.m.  on  the  next  day.     The  condition  of"  the  ■ 
applos,  as  disclPs.Gd-by,  th:G--;ycder,?il..  inspectipn,  made  at  Port  Worth  on 
Septbm'b'er' 2'3^  wasi  of .:  flight :  help,  in';  p s.t'a'bli &hj:fe'g;.  'ttteli* '■cpi^ai't ton  on 
SoptPmhor  -li"?^';'  '.Rfispojndont  .  knew.;  .tliat  .the  car  ■hail^'irpon'' d.'Pb'd''^nly  '  'o-^ 
and,  apparently;' hp'  thpugh-t  that  Jb,Ee  .^ples  yoiil'd' carry' f^^ 
Washington,  to  Port  Worth,  Texas .yithouf  a4ditxbtt^'-"l^JbV'-''IJi  •fatetv.'T. 
respondent  took  the  position  that  additional  icihg' in- Vr^Qastt  was  . ,-^• 
''QnnPPess'ffiry  if  'there  -had  "bpen.  initial  icing.  

•S.i'.'  Respondcnt'-s  rejection  df  the  s^plos^was  ■vd'thout  'rP^^ 
cause,  and  in  violation  of  section  2  of  .thp  ac t '.;'^'"'C6nf idi'iian't -^^js * 
awarded  $502.10,  plus  interest*  '  ■  ■   •.  •  ••  »  ;  • 

'  An  appea^v-w«i5-  filGd  by  ^respondGht^^       the  Federal  Dis'ilrl At 
Court.''- The-.  co'ia*t''o-n;r<^kpr.il:  is,  1943 . rondpred  judgment  in  favor  of."./" 
respondont  dccrPeing:  that  complainant  was  entitled 'to  no  -  rcco'vicTy, 
whatsoever  against  respondent.    The  judgment  states  that- 'the  ■dt3-ri-  v.:.j 
fondont  (complainan^)...fdiA,. opt  appear  .at,  the  .hearing  "but,  upon  con- 
sidering the  transcript  of  %hb'  'Departmcnt<  is-' proceedings  and  the 
'evi dPhoe  " Pf f or Pd.  !bj.  ipe sp,pnderLt ,  ,  the  court  i'ound  that  respondont '  s 
_,r  o'^j'P  ctrpn  >Wa«  ■'not-  cwi  thiout;  ..-rGas,on.abl,Q,^-eause  ^  and •  in  -  rof  lisi ng  -  t'o 
■■acPept '  arid  "pay  for-t.hG  ,^pl^,  ,  rpsppriderit'  did  not  -Vibl^te  ■'any  legai- 
pbli'gation.'  to: -complainant, ;and..:the,. Secretary  .  crronoPuslj^'  'aiwsLrded- 
reparation' against  .•respondent,  ,  , .   ~   ^  ■  -:      -^v      ••  .;; 

S-2969-A^-S5ptombeor>,&,.'1942,  Pocke-t  ,3934''  ^  ^■>^■y;^^y^>i' 

ApBimER-^: 00^,1^1^0*  ,-_3ALTIM0g3^.  lSb^j_v^''P^^ 

goHtioni    of  respondent  for  a  rehearing. 

principal  point  involved:.  Refusal  of  examiner  to  ex- 
plain his  ruling  at  hearing  did  not  deny  rospona.ent 
a  fair  hearing  or  indicate  bias. 
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Order:    Petition  for  rehearing  denied. 
Outline  of  Facts 

.    By  order  dated  April  24,  1942,  reparation  xms  awarded  complain- 
ant, in'  the  amount  of  the  sale  price  of  an  interstate  truckload  ship-, 
ment  of .peaches.    Respondent  asked  for  a  rehearing  for  the  following 
reasons:     "We  never  presented  our  proof;  the  examiner  ^^ras  pro  judiced  ' 
from  the  start,  and  it  is  my  opinion  that  ho  had  his  mind  made  up  as 
soon  as  he  saw  mo,  and  "before  he  heard  the  case." 

;  •        The  record  shovrs  that  dm-ing  the  hearing  respondent's  attorney.. 

withdrew  and  refused  to. proceed  further  on  the  groi^nd  that  the  exa»je» 

-iner  v/as  prejudiced  as  evidenced  "by  the  examiner' s  refusa.1  to  explain 

his  ruling  sustaining  compls.inant' s  ohjection  to  a  question  asked  hy 

the  respondent's  attorney*      '  •  ■ 

<•■-■,  ■      '     .    ■  ■ 

Rulings  i.n;cludo_d_in  Dcc.i^i^ '  • 

The  failure  of  the  examiner  to  explain  his  ruling'  or,  on  his - 
o\m  motion,-  to  recess  the  hearing  or  inform  the  respondent  how  then 
to  proceed,  -did  not  deny  the  respondent  a  fair  hearing  and  could  not 
.  he  regarded  as  ■  an  indication  of  hias.    ITo  sufficient  ."reason  was  dis-- 
closed  hy  the  record  for  the .withdrawal -of ' the  respondent's  attorney. 
If  the  respondent  v/as  prejudiced  hy' thfe  "  sudden  ■  terpiinati on  of  the 
hearing,  -resulting  in  its  failure  to  present  any  evidence,  such 
prpjudioe  was  not  due  to  a  denial"  of  the  opportujaity  to  offer,  proof. 
The  complainant  was  not  represented  hy  counsel,  and  the  respondent, 
if  an  sppropriate  request  had  heen  made,'  could  have  proceeded  with- 
out the  aid  of  counsel.  '    "    '  •     ■  ■  

S-2918,  May  21,  1942,  Docket  3837:'    (Hearing)   •  ■       '       -         .  ' 

:AJ;'_KAISER  CO^,_CHJCAGOj.  ILL._v^  DETROIT-  T0y4T0_&_PR0DUCE_C0.-^  ■  . 
DETROIT,  J^ICH.^  A;roy5RJ4ILLS_3R^^ 

Vio.lati,oii  c.har£edj     Failure  to  pay  for  a.  carload  of 
■ ■ '  tomatoes . 

£ri.nc.ij2al  :£oint.  involv^dJ_    Inspection  at  time,  hargain  is 
made  in  ahsence  of  guilty  knowledge,  on  part  of  seller, 
P--46  precludes  existence  of  implied  v/arrant2''« 

Order,;    Complainant  awarded '$1003 ,  plus  interest,,  against 
,  Detroit  Tomato  &  produce  Co.;  complaint,  against  Mills 
Bros,  dismissed;  Detroit  Tomatoe  &  Produce  Go..'s: 
countercomplaint  dismissed.  ■'      .     .  • 
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Outline  of  Facts 

On  ITov.  18,-1940,'  conplairiaiat  .Bold  tp.:Po.troit  Tomto  &  Produce  Coi^ 
through  that  conpany' s  Isroker  acfing  as  its  agent,  for'  the  net  price  of 
$1003,  a  carload  of  650  lugs- ^.oT  -FDothill /Brand  tomatoes,  purchased  fron 
and  shipped  "by  Mills  Brothers  fron  Orange  Cove,  Cal.,  to  Chicago,  111., 
and  then  on  track' at  Chicago.  -  In-spcction  wa.s  nade  "by.  thp, agent  at  that 
time  and  shipment  was  made  to  Detroit,  Mich. ,  - where  the  car.  arrived  ITov. 
20,  on  which  date  the  stock  was*  unloaded- and  .taken  ijita  the  place,  .of  "busi- 
ness of  the  •pxarchfiiser.    Complainant  askod  for- an  award -i^i  the.  amount  of 
the  purchase  price.    Mills  Brothers  wore  made  a  respondent  in,  the  apparent 
"belief  that,  if  the  purchaser'  s  defense  of  unsuitable,  shipping  condition 
and  unfitness  i-^ove  sustained,  Mills  Brothers  might  he  lia"blc  for  complain- 
ant's"  dam'ages.    After  filing  the  complaint,- Al  Kaiser  Co..,  assigned  the 
-cause  of  action  to  the  Atchcsoh,  .Topeka  &  Santa  ?c  Ry.Co..,  copy  of.  the 
assignment"  hein.g  su"bnitted  to  the  Department, 

The  Detroit  Tomato  &  Produce  Company  filed  an  laaiswor  alleging  that 
complainant  represented  and  warranted  that  the  tomatoes  vrero  in  suitable 
shipping  condition  and  fit  for  the  purpose  of  repacking  and  resale,  for 
which  purpose  complainant  Icncv;  they  vrore  "being  purchased;  that  they  were 
not  in  suitahle  shipping  -condition  Tpoc-auso  they  were  Infected  with  Bacterial 
Soft  Rot  arid  Phoma  Rot,  diseases  of  field  origin}  tliat  the  defects  v/erc 
latent  ■  and  coul'd  not  he  discovered  upon,  inspection  and  were  unknora  to  the 
respondent  and  its  agent,  hccoming  apparent  in  the  ripening  process;  that 
t-hs  t'oma'^oes  were  worthless  and  that  expenses  of  $547.55  were  incurred, 
whidh  amount  was  sought 'as  an  award  in  counterconplaint .  Complainant 
denit^d  making  £^hy  roprcsenta.tion  or  warranty  v/ith  reference,  to  the  stock, 

■Mills  Brothers,  in  its  answer,  alleged  that  the  shipment  .arrived  in  Chicago 
vrithout  delay  in  "transit'iai;id  that  the  tomatoes  v/orc  sold  to  complainant 
the  next  day  while  on  t  earn  track  where  they  were  inspected  and  accepted 
by  comT)lainant  and  moved  for  dismissal  on  the  ground  that  the  complaint  did 
not  charge  then  with  either  "breach  of  contract  or  violation  of  the  act,  and 
there  was  no  contractual" relation  between'  then  and  the  Detroit  Tomatoc 
and  Produce  Company. 

^ '    -  '    .  "  .  ■•■  ■ 

Federal  inspection  was  "mado"  at  Detroit  on  Nov.  25.  Three  lots  wore 
inspected,  of  460  lugs,  120  lugs  and  150  lugs.  The  tom.atoes  had  apparently 
"been  removed  from' the  car."  in- which  t^icy -wore  shipped -and  were  loose  in  lugs 
and  unvrrapped.  In  addition  it  appeared  that  those  in  the  120  lug  lot  had 
not' "been  sorted*  Although:  the  lugs  'bor.c  various  labels.,  most  of  them  had 
Po'othill  Brand' label.  •  460  lugs  showed  decay  averaging  10^,  with  approxi- 
mately BOfo  of : 'the;  tomatoes  mature 'grQ on  and  l-O^^  .turning.    An  average  of 

of  the  tomatoes  .showdd  nunerous- brown  sunken,  spot-s,  6^0  brownish 
shoulder  bruises,-'  and-  10^  'shriveled  -  spots-..  ■  In  the  ' 120  lugs  which  had  not 
booh  'sorted;  the'  inspection  'revealed  decay  averaging  25^,  consisting  of 
various  rots,  mostly  Bacterial  Soft  and  Phoma  Rots  in  various  stages.  In 
this  lot  approximately  55^  of  the  tomatoes  ^^rcre  mature  green,  20^ 
turning,  an  average  oif  11^  showed  numerous  brown  sunken  spots,  7fs  brownish 
shoulder  bruises,  and  Bfj  shriveled  spots.    Among  the  remarks  made  by 
the  inspector  on  his  certificate  was  the  following:     "Also  exaj-.ined  150 
lugs  and  eleven 


-  831  - 


30~gallon  drums  of  tomatoes  which  applicant  states  viore  •unloaded  from 
above  car;  practically  all  tomatoes  in  these  containers  showed  decay  or 
nimerous  brown  siinken  spots."    Asked  whether  he  tho"ught  the  tomatoes 
inspected  had  any  commercial  value,  the  inspector  answered:     '^I  don't 
believe  the  ones  that  show  decay  or  various  soft  conditions  ha'd." 

gulings  _in^luded_in  Decision  '       '   *  , 

1.  Although  Detroit  Tomato  and  Produce  Company  claimed  that  all 
tomatoes  shown  to  the  inspector  came  from  this  car,  it  vras  difficult  to 
understand  how  this  statement  could  be  true,  since  the  evidence  clearly 
showed  that  the  car  contained  650  lugs  and  the  three  lots  inspected  con- 
tained 460,-' 120  and  150  lugs,  making  a  total  of  730.  Itigs,  without  in- 
cluding the  11  30-gal.  drums  or  the  stock  disposed  of  prior  to  the  time 
of  inspection. 

2,  Detroit  Tomato  and  Produce  Co.'s  contention  that  the  condition 
of  the  tomatoes  excused  it  from  the  duty  of  pa,ying  as  agreed  was  unten- 
able.   Although  par.  1,  sec.  15,  of  the  Uniform  Sales  Act  provides: 
"Where  the  buyer,  escpressly  or  by  implication,  makes  known  to  the  seller 
the  particular  purpose  for  vrhich  the  goods  are  required,  and  it  appears 
that  the  buyer  relies  on  the  seller's  skill  or  :judgme.nt  (whether  he  be 
the  grower  or  manufacturer  or  not),  there  is  .an  iinplied  warranty  that 
the  goods  shall  be  reasonably  fit  for  such  purpose",  par.  3  of  that 
section  states:     "If  the  buyer  has  examined  the  goods,  there  is  no  im- 
plied warranty  as  regards  defects  which  such  examination  ought  to  have 
revealed,"    In  the  proceeding  entitled  Winslow  &  Gregory  Produce  Co.  v, 
A.  J.  Associates  Produce  Corp.,  S-2503,  decided, Oct.  7,  .1940,  the  ques- 
tion of -  suitable  shipping  condition  v;as  considered^  by  the  Secretary, 

It  was  recognized  there,  upon  facts  similar  to  those  in  the  instant 
case,  that,  Vhero  there  is  an  express  or  implied  warranty,  produce  which 
is  not  in  suitable  shipping  condition  need  not  be.  accepted,  by  tl^e  buyer. 
In  that  proceeding,  as  in  this,  tiiere  was  clearly  no  express  warranty* 
It  was  held  in  the  Winslow  decision  that  there  vras  no  implied  warranty, 
because'  the  purchaser  relied  upon  the  exorcise  of  his  own  skill  and 
judgment  in  selecting  the  goods.    It  was  there  said  that  *.  .  an  in- 
spection had  at  the  time  a  bargain  is  made.,  in  the  absence  of  any 
guilty  knowledge  on  the  part  of  the  seller,  precludes  existence  of  any" 
implied  warranty,  regardless  of  the  latency  of  the  defect  .,  .(that) 
there  was  an  inspBction  by  the  respondent  at  the  time  of  the  purchase 
and  no  quilty  knowledge  on  the  part  of  the  seller  has  been  shown." 
These  principles" are  in  harmony  with  many  court  decisions.  Complainant 
was  awarded,  for  the  use  and  benefit  of  his  assignee,  Atchcson,  Topeka 
&  Santa  Pe.  Ry.  Co.,  $1003,  plus  interest,  against  Detroit  Tomato  & 
Produce  Company. 

3,  The- countorcomplaint  brought  by  Detroit  Tomato!  and  Produce 
Company  was  dismissed, 

4.  The  complaint  against  Mills  Brothers  was  dismissed. 
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S-2925,  Juno  23,  1942,  Docket  3989:  (S.P.)  - .  .  ■   '  "•• 

HEW  Ha.yEl,__COmT.  "  -        -  - 

Vio.laWon  charged:    I'ailurc  to  pay  the  agrood  price  for 
•■■  a  truckload  of  peaches.  :  ■  ;  ' ;      .  ' 

■Eri.ii2i£al  .£oi.nt_  involved;.    Propondcrajicc  of  Gvidencc- 
N-14     '  did  not  support  complainant*  s:  contention  as  -to-  sale.' 

L-5  Order:     Complaint  disnissod,  subject- to  "being  reopened 

within  50  days  if -respondent  ^oqs  not  pay  amount  ad-' 
nitted  duo  complainant.  ■  ■• 

OutHno  of  Pacts 

On  or  about  A^ogust  29,  1940i.  conp]:ainant  shipped  a  trucklo6,d 
of  pcachesvfr-om  Bridgoville,  DelaT^arc"  to  .Kow  Haven,  Conneticut.   ■,.  , 
Ojomplaina,%t  alleged  that  the  peaches-wore  sold  to  respondent'  s  agent 
at       30  per  bushel,  or  for  $421.20,  plus--froight  to  Nev- Haven  of 
$70,  making  a  total  of  $491.20.    Reparation  was  asked  in  the  amount 
of  $491.20*   .  '  :        ^  •  •  ' 

Respondent  filed  an  answer  denying  that  the  pea6lios  'wore  ptir-  ' 
chased  by  him  and  alleging  that  it  was  agreed  that  thcrj  v/ould  be 
handled  for- the;:  account  of  complainant,  and  that  the  net  proceeds 
of  sale  amountod  tp-  $.127,  which  he  has  been  ready,  willing  and  able 
to  pay  at-  all  times.    Respondent.' s  evidence,  in  the  form  of  deposi- 
tion, supported  his  allegations',-   The  driver  of ■  the-  truck  stated' 
that  he  .noithor  bought  nor  vjas  '^luthorized  to  buy  the  jpeaches-..  , 

-  Ruling. •included-  in  .Deci,sipn  . 

Complainant  failed. -to  establish  by  fair  preponderance  of  evi- 
dence, that  the  peaches  were  so,ld  to  respondent.    While  he  said  th'c. 
peaches  were  - sold  to  rospondcnt  Vs  agent  at  $1.30  per  bushel-,  the 
only  evidence  in  support  of -tha.t  contention  was  the  statement -of  a 
vritness- who' said- that  Jarnes-  iiombardi"  v/as- present  and  that  the  peaches 
were,  purchased  bjr.  the  respondent  at  $1.25  per  bushel  .  ,  vrhile  the  net 
proceeds,  from  the  sale  appeared  to  be  somewhat  small,  nevertheless 
the  .testimony  indicated  that  the  market  was  "demoralized"  both  in 
New  Haven  and- in  Hew  York  City  where- s.o.me  of  the  fruit  was  finally 
sold.    The  complai-nt  was  dismissed, .  buf  it  was.  ordered  that  the 
proceeding  night,  upon  motion  filed  with  the  Hearing  Clerk,  Office 
of  the  Solicitor,  Department  of  Agriculture,  v/ithin  50  days  from 
June  23,  1942,  be.  reopened  if  respondent  failed  to  pay  to  conplainant 
the  net  proceeds  of  $127  within  30  days  from  June  23,  1942. 
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S~2927,  J\ily  6,  1942,  Docket  4089:  (S. 

JUSTMi^-IMKEKTHAl  CO^,_>;SSLACOj.  TEXAS  v._LEID3ffiI^P-SILVSRSTSI^ 

COMtIiSSIOlJ_CO . J.  DETE0IT,_MICH. 

'  ■     .  .  "*  ■  ' 

Violation  charged;    Unjustified  rejection,  of .  a  carload 

of  onions .  "  - 

Principal  £oin^  Involved,^    As  oni&ns  were  not  ""bright 

clean  onions"  respondent's  rejection  was  not  without 

reasonable  cause, 
Ord,er;    ComplMnt  dismissed.  ,  ■  ■. 

Outline '  ^f_I'a6jbs_,,  .  /, 

"   The  coniplaint  alleged  that  Hyman  frankenthal,  through  a  broker, 
on  June  2,  .1940  sold  to  respondent  a  carload  of  onions  .shipped  fron 
Texas  to  Michigan,  and  that  respondent  rejectedthe  shipment  without 
reasonable  cause,    Resale  was  'made  for  $272.44  less  than  the  con- 
tract price,  for  which  aipount  corrrplainant,  to  whom  Hyman  Prankenthal' s 
interest  in  the  transaction  was  assigned,  asked  for  an  award. 

In  its  answer,  respondent  claimed  that  sine© .  the- onions  shipped 
were  not  of  the  kind  and  quality  specified  in  the' contract ,  its  re- 
jection was  not  without  reasonable  cause. : 

The  broker' s  memorandum  of  sale  "described ■ the  commodity  as 
"510  -  50  lb;  bags  85^  0.  S.  llo.  1  Grade  Texas  Yellow  Onions '©  $2.30 
delivered  CKSSIT  TOP  BRAND  clean  bright  stock.,"  .  The  inspection  cer- 
tificate issued  in  Detroit  contains  the  description:     "Yellow  Bermuda 
OITIOIT  in  50  pound  papernet  sacks  stenciled,  'Scoop, Texas  Onions, 
Prankenthal  Company,  Weslaco,  Texas'.  .   .  .  Stock. fairly. clean  to 
■slightly  di;rty,  generally  bright  to  fairly  bright,  .   .' "  '  In  a  tele- 
gram'made  a;  part  of  this  report  of  Investigation,'  served  on  both 
parties,  the  broker  stated  that  reference,  to  Green. ...Top  brand  in  the 
confirmation  vras  thro tigh  error,  and  that  the.  broker  read  to  respon- 
dent complainant's  wire,  in  which  Scoop  brand  was  mentioned.    The  file 
showed  that  complainant,  by  wire  to  the  broker^ , of fered  Green  Top 
brand  at  $2.40  on  June  2.  'The  next  day^  the  broker:  wired  "AITSWSRING 
11"  BRIGHT  CLEIAII  LEIDSRION  COMMISSION  OFI^RS  2.25  .   .   .  GRBiilTTOP  BEAM)  .  " 
Complainant  replied  "Wire  received  too  late  car  sold  elsewhere  (car 
number)  your  prices  too  low  best  we  can  do'  adlar  (offer  subject  to 
confirmation  deliver.ed)  (car  number)  shipped  2nd  510  85^  Usone  yellows 
SCOOP" 2.35  .   .   ,  "    Apparently  this  was  the  wire  which  the  broker 
claimed  to  have  read  to  respondent.    The  broker  then., wired  comiDlainant 
"AUSWERIITG  LEIDSRMAN  WILL  SPLIT  DIPKSHSNCS  TAKE3  «AR  EIGHTY  FIVE  PERCENT 
•USOHE- YELLOWS-  SHIPPED    SECOlilD  2.30  DELIVERED  TRY  HARD  C0NPIR14  COREC." 

SxJjin^in'cMded  Jin_Deci.s3.on 

Respondent's  rejection  of  the  carload  of  onions  vras  not  xiritho\it 
reasonable  cavise.    While  there  was  some  misunderstanding  as  to  the 


exact  terms  of  tho  contract ^  it  did  not  appear  that  tho  onions  shipped 
were  those  described  in  the  contract.    It  was  apparent  that  the  seller 
intended  to  sell  Scoop  hrand.    Tho  ovidonce  was  conflicting  as  to 
respondent's  knowledge  of  the  brand  in  the  car  shipped,  but  even  if  it 
wore  established  that  respondent  knew  the  refGrenco  to  Grreon  Top  brand 
in  the  confirmation  was  a  mistake,  it  was  clear  that  respondent's 
offer,  as  well  as  tho  confirmation,  called  for  bright  clean  onions, 
which  those  shipped  were  not.    Tho  complaint  vras  dismissed. 

S-2930,  July  15,  1942,    Docket  4146:  (S.  P.) 

^io.la:ti.on  charged:     Failure  to  pay  the  full  contract 
purchase  price  for  a  truckload  of  potatoes, 
;     E^i^^^iE^l  2oi^is_inyolved:    Failure  to  ship  another 
truckload  under  a  prior  contract,  vrith  justifiable 
reason,  was  no  legal  excuse  for  failing  to  pay  fiill 
price  for  potatoes  received. 

Order:    Complainant  awarded  $55,  plus  interest. 

^utHne  of  Facts 

On  or  about  November  10,  1941,  through  a  broker,  complainant 
sold  to  respondent  a  truckload  of  U.  S.  No.  1,  size  A,  Cobbler 
potatoes  at  tho  agreed  price  of  $319  delivered,  of  which  amount  $264 
was  paid  by  respondent,  leaving  a  balance  of  $55  still  due  and  owing, 
for  which  amount  complainant  asked  an  award.    Shipment  was  made  from 
Riverton,  N.  J.  to  Laurens,  S.  C. 

Respondent  fil,Qd  an  answer  denying  any  liability,-  contending 
the  deduction  of  $55  from  the  contract  price  of  tho  potatoes  was 
justified  because  comp-lainant  failed  to  make  a  shipment  on  September  19 
duo  to  the  fact  that  the  price  of  potatoes  had  advanced.  Complainant 
claimed  that  a  prior  contract  called  for  shipment  on  or  about 
September  19  "providing  can  got  truck",  and  that  he  was  unable  to  got 
a  -truck, 

gul.ing_includcd  i_n_DccisjLon 

Tho  failure  of  respondent  to  account  to  complainant  for  tho 
balance  of  tho  purchase  price  of  the  potatoes  bought  from  complain- 
ant was  in  violation  of  the  act.    The  evidence  showed  that  when 
complainant  confirmed.- the  sale  of  the  potatoes  on  September  19,  he 
definitely  stated  he  would  ship  them,  provided  ho  could  obtain  a 
truck,  and  he  informed  respondent,  through  the  broker,  that  the  trucks 
for  the  South  were  very  scarce.    The  evidence  was  conflicting  as  to 
vrhothcr  potatoes  advanced  in  price  on  and  shortly  after  September  19 » 
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This  did  not  seem  material,  however,  since  the  weight  of  the  evi-  , 
-dence'.  shov/od  that  delivery  was  not  made  'bocause  no  truck  was  o*btain- 
able.  The  respondent's  defense,  therefore,  could  not  prevail,  and  ■ 
there  was  no  legal  excuse  for  respondent's  failure  to,  pay  in  full  •  • 
for  the  potatoes--pur.chasodin  Hovemher.  Complainant  was  awarded  $55, 
plus  interest.  •  , 

S-2952,;  ,Tuiy  18,  .1942,  Docket  4103 

l*J^i^I^W^j^^I^It\J^»4.  P-AINTSR,_YA._Ar_^  K._Jj,  MARS,_ATLAJITIC,_VA. '  ' 

Tiolati,on  charged;    Failure  to  deliver  in  accordance 

with  contract  carload  of  potatoes. 
Principal  ;£oint  i.nvolv^dj.  - Official  shipping  point  in~ 
H-^8  spoction  constituted  reason  for  seller  to  believe  he 

was  delivering  tho  grade  sold, 
'    Order:     Conrplaint  dismissed. 

'•         r  OutHne  of  Pacts  :  -. 

On  July  l5,,.  1941,  complainant,  through  his  agent,  purchased 
from  respondent  300.100-pound  sacks  of  U,  S.  No.  1  potatoes,  at 
$1.20  per.  sack,  f  .o^.'b.  Oak  H^ll,  Va. ,  and  paid  the  agreed  price  of 
$360.    Complainant-  sold  and  shipped  the  potatoes  to  a  firm  at 
Keiv  Bedford,  Mass,,,  where»  after  they  had  "been  unloaded,  a  Pedoral 
inspector  certified  them  as  too  small  to  grade  U.  S.  Ho.  1,  Size  A. 
Complainant  settled  ..with  his  purchaser  for  $135  l6ss  than  the  price 
agreed  upon  and,  claiming  that  respondent  failed  to  make  good  de- 
livery on  his  contract,  sought  to  collect  that  sum  from  respondent. 

Respondent  maintained  that  the  potatoes  were  U.  S.  Ho.  1  grade 
and  had  "been  bought  and  accepted  as 'such  by  respondent's  agent.  - 
Federal-State  inspector  cfertifiod  them  as  grading  U.  S.  No.  1  at  ■ 
Oak  Hall,  Va. 

Ruling_incl^udod  i.n_Deci_si.on 

Respondent  did  ,not,  fail  to  deliver  in  accordance  with  contract 
terms  without  reasonable  cause  in  violation  of  s'oction  2  of  the  act. 
Even  if  .  it  were  Qstabli shed  that  the  Nevr  Bedford  grading  was  correct 
and  the  Oak  Hall  grading  incorrect  and  that,  accordingly,  respondent 
did  not  actually  deliver  U.  S,  No.  1  potatoes,  the  fact  that  the 
potatoes  had  been  graded  U.  S.  No.  1  by'ah  authorized  inspector 
constituted  reason  for  respondent  to  believe  that  he  was  delivering 
the  grade  sold.   ,If  the  Oak  Hall  grading  was  the  correct  on,  res- 
pondent, dolivercd  the  grade  sold.    In  either  case,  iio  violation  of 
the- act;  was  .  shovel  which  would  authorize' an"  aViard  of  reparation, 
and  the  conrplaint  ?Aras„. therefore  dismissed^.    :  • 
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SiU^  |;HIimiaN_PiGDUCB_0O»i.  GLEV^^  I-^^^  ALL3!T  IVSS^  BSHlTj. 

.NOpH:_siEOLm  ,^  ■• 

Z^O-lati-on  £h.ar£Gd:     Failure  to  dolivcr  in' accordance 

with  contract  car  of  potatoes. 
Principal.  20i.njb  i.nvorv_Gdj_    Iii  delivered  sale,  Pederal 
inspection  at  destination  restricted  to  condition  of 
'.-■.V.'.pprtibn  of  load' ajid' secured,  three  days  after  arrival  .  > 
does  not  overcome  weight  of  Federal-State  inspection 
•  five  days  prior  to  delivery  at  destination. 
Order:  .  Conrplaint  dismissed,  . 

< •  .  •.  Outline  pf  Facts  , 

By  exchange  of  telegrams  on  July  5^  1940,  through  a  "broker, 
complainant  "bought  from  respondent  240  sacks  of  U'.  S.  ITo .  1,  Size  A 
Co"b'bler  potatoes,  at  $1.70  per' sack  delivered,  for  diversion  from 
North  Carolina  to  Cleveland,  where  they  arrived  on  July  8.  Com- 
plainant inspected  the  potatoes,  accepted  thetn,  and  paid  to  res- 
pond'ont.  $408,-  the  agreed  purchase  price.    On  July  11,  after  receiv- 
ing complaints  from  it's-,  custoraer-s;  ro-garding  the  potatoes,  Complainant 
o"btaincd  a  Federal  ■  inspection  on  some  of  the  potatoes  resti*icted 
to'  condition  only."   I.t  certified  that  approximately  80^  pf  the 
•.potatoes  showed  late  ifelight  Tuber  Rot,  and  that  '50^  sho^^red  an 
average  of  Zfo  wet  rbreakdoxm  follovring  Late  Blight  (Cubcr  £6t »  Com- 
plmnant  asked  for  an  award  of  ;$230.15,_  rpprpsenting  his  loss  on 
the  car,  "because  of  inferior  quality  of  the  stock  received. 

A  copy  of  the  formal  complaint  was  served. on  .respondent  on 
Fe"bruary  3,  1942.    Respondent  answered  that  thO  potatoes  v>rere  graded 
U.  S.  Uo.  1,  Size  A,  "by  a  Federal-State  inspector,  that  respondent 
had  not  warrahted  them  free  from  disease,  and  that  he  had  not  vio- 
lated the  acti 

,Ruling_included  i.h_Do_c_is_ion  « 

:r-  ::'V:.  '  i  •  •  •  „  - 

■■  ■.i-Respdndeht  delivered  potatoes  in  accordance  with  the  terms  of 
t^'^hig  contract'.  -  Altho-agh  complainant,  in  its  opening  statement,  says  f 
■.'  that  it's  pomplaint  relates  to  an  inherent  disease  which  was  not  pre- 
valeht  at  the  time  of  the  North  Carolina  inspection,  there  was  some 
indication  that  it  Claimed  the  potatoes  vrere  not  "(J.  S.  No.  1,  Size  A 
at  that  time,  "because  of  the  su'bsequent  discovery  of  the  dise51.se. 
I-t  did,  not  appear  that  that  inspection  was  appealed,  and  the  only 
other  inspection,  certificate  in  the  record  did  not  show  grade  and 
size,  "but  condition  only  of  a  portion  pf  the  potatoes  three  days 
after  the  ■bu;;;-er  had  accepted-  them.     Jt  would  take  much  stronger  evi- 
dence than  appeared  in  this  record  to  authorize  a  conclusion  that  the 
potatoes  were  not  of  the  grade  and  size  certified.    Furthermore,  even 
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if  complainant  had  shown-  that  the  potatoes  did  not  meet  the  contract 
specifications,  it  could  not  "be  said  that  respondent, -iiiri.th- a  Federal 
State  certification- showing  that  they  did  meet  the  spQ,cifications, 
was  without  reasonable  cause  in  failing  to  deliver  in  a&cordance 
vith  the'  terins  of  the.  contract,  "  If-  there  was,  reasonable  cause,'  ' 
failute  to  deliyer.  vras  not  -a  violation  of  the ^ act  authorizing  ah  -  ■ 
"award  of  reparation.    The  conrplaint  Was  dismissed...  '   ■. •■. 

S~2942,  ATOgust  28,  1942,  Docket  ^ISSi'    (Hearing)  . 

Rei_  _Appli2.ajtio,n_of  Esther_C^  La5os^_crf'  Indianap£lj,s^  Xndia^ 

a  license  under  Jhe  Peri^hab^e^Agricul^ural  Common  io_do 

hu_sines;S_as^^  a  dealjer_uiider_the_nam£  I.^jbersiate_Shipp^r^. 

Principal  Poi^ni  involved^.    Application  not  bona  fide  '  • ' 
K-9  but  to  enable  her  husband  -to  operate  as  a  licensee, 

but  his  repeated  flagrant  yiolat.i.ons.  ^'iistified.  re- .,  4- 
fu^al-  to 'issue  license; /,•  -'^ 
..l  "-  -  .         .Orderr 'Application  forVUicehs-e' deiiied. 

.  Out  li ne  0 f '  ?aR:t  s'  '  ■" '   .  : '. 

All  order  to  show  cause  was  issued  pursuant  ,      the  Perishable 
Agricultural  Commodities  Act  agains't,  Inter-Stat-e  Shippers,  of 
Indi-anapolis,  Indiana,...  the  applicaht/    Tt^^wab  alleged  .that  Its 
application  for  a  license  under  the  act/  sighed  by  |3sther  C.  LaRosa, 
owner,  had  been  received  from,  and- 'was  for  the  benefit  of  John  M, 
LaRosa,  who  had  been  an  officer  of,  and  resjDonsible  for  violations 
of  the  act  by,  Joseph  M.  LaRosa  Sons ,  ,  Incr.','!-; and  vfho  v;as  not  entitled 
to  the  license  because  of  these  violations.    A  copy  of.,.the .ord^r 
served  on  Esther  C.  LaRosa, by  registered -mail  on  May.S,  1942,  ■who 
requested  an  oral  hearing,.,.;   .    .  ■    '   -  ■  ^    ■  . 

Esther  C.  LaRosa,  the  only  witness,  'testi'fied  Jiha|; , she- -was  : 
never  in  the  produce  business;^  bp,t;' had  kept  b'boks  for'.'  John  M.  LaRosa 
her  husband,  when  he' was  .'in  that  business  for  himself  prior,  to.-:  , 
June,  1940.    She  stated  she  did  not  know  enough  a,bout  buying  and 
selling  to  operate  a  business  without  employing  a  .manager,  and  that 
her  husband  would  be  the  manager  so  long  as  he ' continued  to  be 
available.    He  discontinued  business  forhimself  about  1940,  and  : 
thereafter  vias  secretary-treasurer  of  Jcf'seph  M.  LaRosa  Sons,  Inc. 
He  and  the  other  officers  of  that  corpbr'ati bh  had  been  founds  gui;ity 
in.  a  federal  court  in  Oklahoma.,  o.f  using the  mails  for  conspiraey/i 
to  defraud,  but  had  not  been  sentehced  at  the  time  of  the- iaparing;  " 
If  he  weiit-  to  prison  or  was  drafted  into  the  army,  she  would-- ppe rate 
the  business  for  herself.    Depositions  were  Introduced  by  the 
Government  showing  that  John  M.  LaRosa,  in  June,  1941,  had  •obtai^i'ed 
possession  of  perishable  agricultural  coiliindditi^s  in  int,,er^^  ' 
comm,erce:  by  giving  checks  which  were  r'et\n*ried 'uh|).^id,  be,c^use.  Off  '-iji^^ 
suffid'eht  funds,    '  •  v.  ^'-'  '  ■ 
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'~  ■'  ■    (  '         '   :  ■  ■      '  •' -       .i.'-.r-    '*      ■■ ''1 '"i  I' j         ■  ' 

John'M;  IfaRo='sa's-  giving  iDad  chGcfcfe  -and'  failing' t?)-^1)k>5^-- for  '  "  ■ 
VGgota'bles  were  repeated  flagrant  violations  of-^^tt^J'^tit' vrhlch-  0■astify 
ref■asa;l  -to'  iss4e.him  a  license.    IJnder.''the-".fa;Cts  a.i'fe'61'osed  TDy^-the^^ 
record/  tlie  application  of  Interstate '  Shippers  is  to'  bna"ble' John'-M. 
LaHosa  to  operate  as  a  licensee^  S,nd  is  not  the  bona  fide  applica- 
tion of  Esther  C.  LaEosa.    The  application  for  license  -under  the 
Perishable  Agricultural  Commodities  Act  filed  hy  Esther  C.  LaHosa 
to  do  "business  as  Interstate  Shippers,  was  denied.,  If  th©'-i^act  '•••^ 
situation  changes,  this  denial  should  not  prejudice  any  future 
application  "by  S'sih^r-..- 0-i  ■■ -If^o^sa, ' .ii'^.-lii  .db.e'§'  not.  appear  .that,-^  she.,  y  t 
atteinpto.d:.-.trO  .Qoftceal  -any  f  ac-t.s- in- 'c'q.^^ 

application.'  "  ,  ■■, '  ■         -'•  ,.        -'  ;■         ■    ■  ,  ■ 

5-2944,  September?  3v~19'42,  Socket  4139:     (S.  P.)   *  "       '  "  • 

H .  _SH00M_&_C01^Airrj_  LTD .  TOMTO ,  _ONT ARIO_^.' ■  eMADA_v^  ALPOED_&_MI LLSR 
CO|p>AHT,_IIC^  EA|LSE§RST<^  MISSIS S^^  '  r    ■  ~ 

_Vi^lati.on  ch^rgp,^:    Eailure  to  pay  a  deficit  incurred 
in  selling  a  carload  of  cahhage  for  respondent's 
"  ■  accoTint .  .  ■  .'  ■  •  A 

'  :    .Principal  :£oi.nt' involy_edi    When  party  alleges  siodifi'^- 
.  •.  cation- of  obntract;  burden- of  proof  is  on, him*:. failure 
H-35  '  -  '       •■ "  .to  'rdject  ^«ri thin- -24 ^" hours' was  deemed  actSGj^taftfiB*.*- 
•  ■ '         Order'f    06rapldint'''diawissod.'- - '.-  ■   -i'  .         vr'  i.r..! 

;    '  ;  •  :  ■■■■■         feutline  . cf" "Facts  .  -"^^'n^  ,  - 

.■■''■-On.'Or.'a'bout -May- I9j'  194r,  through'^  "broker,  Coitrplainant  pur- 
chased from  the  respondent,  on  an  f.o."b.  "basis,  ohe  G6,rload  of  ^■ 
caTD"bage,  vrhich  was  shipped  from  Hazlohurst,  Mississippi  on  May  19 
and  Ari^iVed  at ■^'Toi-entO , '  Canada  on  May  22,''  l941-.'   The  complainant 
,wa§Hnotif-ied  of  its  arrival  on  My  23,  ,  On  •I-!6y-26,  1941,  cdmpiainaht 
orally  ■"•riotifle.d '-the  bjrok^i-  that 'it' w6ui-d  ndt'^accopt  ths  ca"bbagd-iuiidgr 
the  terms  :6f-thS' Contracts'  .;  .  y^-''.-   .  ■ 

Thei^coiSpl'gitiiant  CdntendGdl'that -on'-May  26-thd  car '  Was  ■•:relOasod- 
by  the-.-seller  to '■•t;he  'br6k@r,'!who:  in  tm'n, '  released  it  to  the  com^-i  ■ 
plainant  .to-  siell  oil  'consiglifiiSntj  that-  the  sale;- resulted  in'  total'-"-^ 
grioss  prdCGods- of  $743.20f' that'"it  paid  the  puS-dhase  price  of  $281.S5, 
all 'duty;'-' trsriSpCrtatien  and'^^  charges.  am6Unting  to  $552.26 

and -Charged" a ^  10^  coi3Wiis^io^<3o$i--$74 .22,.  the 'total -debit  amounting 
t0''$9O7.7g  'aiid  resulting 'in  a'not  deficit  of  $165-.53'. for  vrhich  araoiint 
an  award'- 6f';damago"^ 'Was -'sought,     '     ■ '■     ."T     ,  ■ :- .  r. .r'.  ■  ■' 

■*SG6p5ndont  claiffied.''that  when.  the.. br  on.  May  26-; 

that  Complainant  "  was  undertaking  to  -  ro  ject  tho  *carv  ': the:  ,br<^ker  -vras  :  • 
authorized  to  take  delivery  and  sell  to  the  best  advantage" only -'iii'  ' 


tho  event  the  shipment  ha'd  "been  a'aayed,  ah^  whbh  thq  iDrok-er 
the  car  had  not  been  delayed  ,he  did  nbt  authorize  complainant  to 
handle  on  consignment  ' ( the  hroker  ' oorroVoriited  this  -oev^timony)  ;  and 
that*'  the  shipment  .was  delivered  to  ,and  accepted  'oy  complainant  under 
■  the  contr-act  of :.purchase  -and  sale  an'd  complainant  ''be.'came-  legally  oh- 
ligated  to  accept  it  "by 'its  fai'lui'e  tc  reject  within  twenty-four 
hours'. '.aft(?r  receiving  noti.cf?.  of  arrival. 

■  ■  ^  i  •  ■ ,  .  ■  .  -  RuJ,i ng_i nciude d  '  i.n^I)^c i.s i o n         -  ■ 

1,  Complainant  fai  led  to  show- that  thfe  ertginal  contract  of 
purchase  and  sale  was  changed  to  a  consigninent"transa6tlon.  When 
one  party  to  a  contract  claims  a  modification  thereof,  he  must  assume 
the  "burden  of  proyi;ng.  his. .contentions  "by  a  fair  preponderance  of  the 
evidence.    It  is  clear  from  the  record  that  the.  complaifi'iant' has  not 
sustained  ,the,  iDurden -of  proof . 

2.  since"  complainant-  did 'not  nDtifyir«5^oiidtemi%  tha,t:':J^tr  was 
rejecting  the  shipment  within  twenty-four  hours  after  rec.eiipt.  of 
notic-e;  of . ■•arrival  of  .the,  produce,  complainant  \iras  deemed  to  have 
acceptfi'd;  it  as  "being  In  ^ccordan^66- with-  the^/-t0'3:*ms,  of  the  written 
cont'raxftfr,  ; The  complaint'' wa,s  diaTQissdd,  .  C.  ■•■?.•',.'; 

•.■S^2950,'  Septemher  19,  .^94;Z^,  I)ocket'4i26:     (s;  P.)  •  ■ 

R'_0'L  J-'^-IPJSf  &IBSOn,_TM.:;v^-'raSTj,!PBm  GH0!CERS_ASS0CIA- 

'  -        .!?i£latlc5ji,fihar^ed.i  ...Failure  to  deliver  car  of  cahhage 
■in.  accordahae  with  contract  "fepeclficaticsjis. 
.-•£?ll'^ci|^i.,;pb.i/njt  i.nvoii^       •  When  pu]?chase.r  haeJ.  rGj]cpor»* 
,  .■      •1rtuii;^y-.;tO!.|rispeci  'fmd'  there 'is  ^h(K■f■raud•f•■•^l.lo•^  is 
'  •  ,  ,■  '■•  entitled  to  agreed  .purchase  price/;  .1."  .v.-'.O' 
'.      •; Order;  .  Co nipl.airlt  dismissed,-  ■  :;-y.r7        •  ,Cv ^ 

■  ....    ,,.  V '^^lin^  oOl^ct^' :t  ; 

:'0n  June  j5,. .  1941  complainant  purchased" f  rom  respondent -■•560 
half  rcrates  of .  cahVage '  at  87^i-^  per  C'ratfe,'";f  '.e.."b.^C3;i'bso,n.,  (•Tennessee, 
plus  $54.- .f:0r  ic,e,  .  or  a  total  of.  $'544,  ' ahd'^'shipraerit  ms  made .  to 
Bbsto:n,  Mass,  .-Complainant  asked"  for"  ah  siiVard  in  ;the,^>stim  of,.  $492,74, 
for- thQ:  alleged- reason  that  the  cabbage- failed  to-  meet  contTact 
specification-^  "because  of  worm  damage.      .  •  '  •  -  ■ 

-Respondent^  answered  that  complairiant  ■  accepted, '  the:  cahhage 
'^f  .a.'b.  cash  loading  point  and  later  shipped  :the  .car  Mmself." 

Federal-State  inspection  certificate  'showed -that  the  -cabbage 
graded  U,  S,  Ko.  1  on  June  5.    Inspection  ^restricted  to,  product 
in  top  layer"  made  on  Jime  10  upon  arrival  at  Boston  showed  that 
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the  calDbage  failed  "to  grade  U.  S.  Uo.  1  only  on  account  worm  dainp.ge." 

Ruling_incjLT;ded  d;n_d_eci.Bi,o^ 

1.  The  respondent  sotd  the  cahhage  "under  the  terms  "cash"  and 
did  not  represent  it  to  he  tJ.  S.  No.  1,  although  it  did  so  grade. 

2,  Complainant  had  an  opportunity  to  inspect  the  cahhage 
hefore  purchasing  it,  and,  in  tlae  ahsence  of  fraud^  respondent  was 
entitled  to  retain  the  purchase  price,  even  though  the  cabbage  may 
have^  had  an  average  of  12ffo  worm  injury  upon  its  arrival  at  Boston. 
The  complaint  was  dismissed, 

S~2956,  October  5,  1942,  Docket  3872:     (S.  P.)  : 

COCHEME_BROICE^GE_CO.^  I1JC._^  MSAS_CITY,_MO. _v^'  S._D^  MOITASH' 
PRODUCE  50^,_CLEVBLMDj^  OHIO  MDj^OR  0._Ej_  R01IiIS0N_C0I^MYj.  Mim^lAPOLIS 

Vio.lati.on  c^hargod:    Failure  to  pay  for  car  of  potatoes, 
Pri.n£i£ai  £oin.ts_i nvo.lv ed;    Protection  against  labor  and 
D-14  shrinkage  includes  any  expenses  .chargeable  to  recondi- 

CJ-3  tioning;     acceptance  of  check  by  broker  as  full  settlo- 

M-26  ment  and  retention  of  broker's  check  by  seller  for. 

M*-l  more  than  a  year  constitutes  accord  and  satisfaction. 

Orderr    Complaint"  dismissed, 

OutHne  of  Pacts  '  • 

On  or  about  July  8,  1939,  complainant  sold  to  S.  D.  Monash 
Produce  Company  through  a  broker,  S.  H.  Robinson  Conrpany,  at  $2.50 
per  sack  dalivered  Cleveland,  Ohio,  a  rolling  carload  of  360  100-lb. 
sacks  of  TJ.  S.  llo,  1  potatoes,  shipped  from  Horaedale,  Idaho,,  on 
July  3.    Upon  arrival  on  July  10,  Federal  inspqction  showed  decay 
above  the  tolerance,  and  complainant  and  monash  made  an  agreement 
specifying  that  "Monash'  to  Pay  Invoice  -of  $2.50  per  Bag  on  Dry  Bags, 
Recondition  those  showing  decay.    Shipper  protect  shrink  labor," 
The  car  was  released,  and  on  July  19  Monash  submitted,  to  Robinson 
a  statement,  lid-th  a  check  for  $161.82.    Robinsan  deducted.  $15  brok- 
erage and  forwarded  its  chepk  for  .$146*82  to  complainant.  Complain- 
ant claimed  th6  agreomont  did  not  contemplate  deduction  of  25^  for 
212  sacks  of  potatoes  after  reconditioning,  an  allowance  of  9 per 
sack  for  nevr  sacks,  $4.40  for  demurrage  and  $2.50  for- inspection. 
An  award  was  asked  in  the  amount  of  $350.30,  computed  as  followsr 
316.8  sacks  of  potatoes,  after  allowing  12^.  deduction  for  decay  and 
natural  shrinkage  (inspection  at  Cleveland  showed. decay  averaging 
8fo  and  4^  was  allowed  for  shrinkage),  at  $2.50  per  sack,  or  $792, 
less  $45  labor  charge,  $381.70  freight,  and  $15  brokerage. 
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Certificate  of  Tederal-State  inspeetion  prior  to  "shipment  on 
July  3  certified  the  potatoes  as  U.  S.  llo.  1,  size  A.  ,.' 

Rulings  included__in  Decision 

1.  Since  no  complaint  was  filed  against  C.  H.  Rotinson  Co. 
.until  US.cember,  1940',' "which  was  long  after  the- •  statutory  period  for 
filing  com]plaints,  evidence  relating  to  the  alleged  "cause  of  action 
against  that  company  could  not  "be  considered. 

2.  S.  D.  Monash  Produce  Company  complied  fully  with  the  terms 
of  the  second  contract  and  therefore  committed  no  •vjiolation  of  the 
act  in  any  respect.    The  proper  interpretation  of  the  provision 
dealing  with  labor  and  shrinkage,  as  established,,  "by.  t^e  testimony, 
was  that  when  a  shipper  guarantees  lator  and  shrinkage,  he  must 
stand  any  and  all  loss,  including  any  loss  on  potatoes  that  are  re- 
packed into  plain  "bags,  together  with  any  demurrage,  charges  for 
new.  hags,  lahor,  inspection;  or  '.any  other  expenses  that  might  "be 
chargeable  tg  the.  reconditioning.- ,  ^he  evidence :  showed  that  proper 

..deductions  wer'e  made  for  these  items.  -The  wording  of  the  provision 
wa^  uJas'oal*  ana  the  testimony  of  Monash. and  the  "broker  "definitely 
showed  that  it  was.  clearly  understood  by  each  that  necessary  ex^- 

.penses  incurred  in  connection  with  reconditioning  and  repacking, 
plus-:any  loss  on  the-  reconditioned  stock,  was  to  be.  included.  There 
vas  no  basis  for  any  assumption  or  estimate  of  ho many  potatoes 
should  have  been  lost  in  reconditioning.    As  a  matter  of  fact,  the 

•  uncontradicted- testimony , clearly  showed  that  93  lOO^lb.  sacks  were 
lost.    In  addition,  thSi-e  -were '212  sacks  that  had„^tp,.be.  reascked  ajid, 
due  to  the  fact  that,  many  of  the; potatoes  in  these,  sacks,  were  smeared, 
it  was  impossible  to  obtain  for  them  the  market  price' for  "ootatbes 
of  the  grade  and  quality  called  for  In  the'  original  contract.  In 
fact,  the  potatoes  in  those  212  sacks  wore  later  sold  for  an  average 
of  less  .than  $2.25  per-  cwt. ,  which  Monash  used  in.  a.cpo.un.ting  to  the 
complainant.  .    •    .  -     ,  .     .     .  .. 

3.  Complainant's  retention  of  the  check  for  .^.14 6, 82  for  over 
a  year,  which  check  was  attached  as  an  exhibit  to  the  formal  com- 
plaint filed  more  than  17  months  after  the  cause  of  action  accrued, 
constituted  an  acpord  and  .-satisfaction.    When  the  potatoes  failed 

to  meet  the  requirements  specified  in  the  original  contrac't,  com- 
plainant  vested  considerable^.  dis-c<retion  in  the  broker,  who  was  its 
agent  throughout  the  transaction.     The  broker  clearly  'considered"  the 
chock  for  $161.82  'to.  be  in  full  ■■settlement.    .In  .Syracuse  Fruit  Co. 
Inc.  V.  .RichiHan  (Ss- Samuels  I-nc*:,- S-154Q,  it  was  held  that  retention 
of  a 'check  for  a.  much  shorter  length  of  time  "constitutes  accord  and 
satisfaction."     To  t^he  same  effect  are  .numerous  Cases  in  court,  in 
.'one  of  which,  Heming^vay.  v;  MacKenzie,  244  U.'T.  Sup.  48  (Aff.  245  N.  Y. 
Sup.  766)  the  court,  in -sustaining  the  plea  of  defense  of  accord  and 
satisfaction,  said  "the  retention  and  subsequent  use  of  the  check 
establishes  that  this  plaintiff  throughout  has  exercised  a  proprietary 
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interest  in  and  right  to  the  check."    ^t  vfas  ordered  that  the  check 
for  $146.82  "be  removed  from.^tlj,$i,f i-le  and  returned  to  the  complainant, 
and  the  case  was  dismissed. 

'  S~29 78 /  November- a,  1^^^  -  r  :;  .  '- 

B._G'_j_  HmniGIOU^  QMMP^iJZ^E^^^  *4  OTlOiaL_GRO¥SRS_OmET  _C0» 
HEV  YORKj.  p¥  YOEC  " 

,^  '  ■v-,2i£l  at  ion- charged:    Failure'  to'payin  full  for  grape?- 

_  : .. ,  .'  ...  fruit  and  tangerines.' ■'  -   '  -  , 

Pri.nci2al/Eoi,ftt  involv^dj^   Authbrit^  -tb'-m^e  purchase 
B~3  as  agent  not  established, 

•..  .Order:    ^Complaint  dismiss edv  '  -'•  ^       ■ ,  ^ 

■  ■   Outl_ine  'of  Facts  '>  ■        '  "  - "'■   ^ '  _ ;:  .  V 

'  '  „■    On  or  ahout^  February' <Slv".  1941,  Alfred' Pel^iso,"  repfes'enting, " 
him'self  to,  be,, acting  for  the  National'  Growers'- "Outl<5t,  'OriandOj . 
Florida  .  .and  the JTational; Grov/ef s  Qutlet  Company,  New  York,  N.  Y,, 
purchased'  116.5).' boxes  of  grapefruit  and.  a  quaht'i-ty  of-'tangisrixitt-  .  ' 
from,  the  Gompiainant  at  the  agreed  sum  of' $322.36,    The  fruit  vms 
shipped,  from  Florida  to  Netv  York.'  Peluso  paid  cdmplaihant  $8l.38j 
leaving- a  balance  due  of  $240^98^  for  which ■ complainant  seekg  . 
rdparation.  ■  : >  '  '  ' 

Respondent,  Irene  Peluso,  denied  any  liability,  alleging  ^he 
had  be.en  engaged. iji;  business  in  New  Yoi*k  ."'ONLY"',  'arid  that  she  ,.a,ut'h~ 
orized  no  one.  to  ^aet  as  hei;  agent  in. Florida.  '''  '  ••       '  .'  '  ]  '  \ 

.      ■;     S'^iiIlSLiSCluded  j^n_;.D^ci.sl^     ■  '  ■ 

The  .complainant  failed:  to  establish  that  Alfred  Peluso  had.,  ^ 
authority  to.  purchase- .grapefruit  and  tangerines' on  behalf  of     _^  r 
Irene  Peluso,  or  that- Irene  Peluso  ratified  the  contract,  or  rfe'r 
ceived  any,  of  -  the  produG:e.    Complaint  was  dismissed. 

S-2979,  Nov.eraber.lO,  1942,  Pocket  4143:'  (S.'P*)  • 

^^J^^^x.  i&^l.^J^M^-.Z^J^i.  ALLEN  IVES.'  pW  'BSRNj.  NORTH- 6 j^OLlN^  • 

Yiolati.on  charged;    Failure  to  deliver  carload  of 

potatoes  in  accordance  vrith  contract  terms,  ' 
Principal  soinjfc  involved.^    Potatoes  met  contract  re- 
D-4q    .  quirements  ,at  time  -of  delivery,  since  decay  develop- . 

  ing  later  due  to  lat<S.  blight  was -not  apparent- at  time 

of  delivery  and  not  warranted  against.'    '  .  ' 

.    Order;     Complaint  dismissed  ■'-  ■ 
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OutHnB  of  yacts 

Through  a  "broker,  by  exchange  of  telegrams  on  July :3,  1940, 
complainant  bought  from  respondent,  240  sacks  of  tJ.  S.  Ho.  1,-  Size  A, 
Cobbler  potatoes  at  $1.70  per  sack  'delivered  at  Akron ;  Ohio.  Ship- 
ment was  made  from  ITorth  Carolina  to  Akron,  v;here  the  car  arrived 
July  8,  1940.    After  inspecting,  complainant  accepted  the  potatoes 
and  paid  the  agreed  price,  making.no  complaint  concerning  the  stock 
until  on  or  about  July  10,  when  some  of  the' produce  was  returned  by 
>  those  to  whom  complainant  had  made  sales,  because  of  its  condition. 

Complainant^ claimed  to  have  sustained  a  loss  of  $336.45,  for  which 
amount  he  asked  an  aTirard-, 

Respondent  claimed  that  the  potatoes  were  graded  U.  S.  No.  1, 
Size  A,  by  a  Pederal-State  inspector,  and  that  he' did  .not  warrant 
them  free  from- disease.  ■'.'  ■  -■ 

Federal-State  inspection  at  Belcross,  IT.  C,  on  July  3, 
showed  that  the  potatoes  graded  TJ.  S,'  No.  1,  Size  A.'  U.P.I.A.  report 
of  inspection  made  July  8,  showed,  with  respect  to  condition,  that 
the  potatoes  were  fairly  bright,  fairly  mature,  firm,'  slightly 
dirty,  3  to  6^  field  cuts,  less  than  ifa  decay,  all  packages  deliver- 
ed in  good  order.    Consignee  signed  joint  report.    H.P.I.A.  inspec- 
tion of  60  to  75  sacks  made  at  complainant's  vrarehouse  on  July  16, 
showed  18  to  66^  of  the  stock  showing  late  blight  infection,  3  to 
'  '2/3  of  these  shovring  wet  decay. 

Ruling_included  i.n_Decisi_on 

The  potatoes  delivered  met 'contract  requirements, ,  Federal- 
State  inspection  at  shipping  point  established  that  they  graded 
U.  S.  No.  1,  Size  A,  in  all  respects  at  time  of  shipment,  and  the 
inspection  at  delivery  point  established  that 'the  condition  thereof 
had  not  deteriorated  at  time  of  the" delivery,  and  that  all  packages 
were  delivered  in  good  order.    The  decay  developing,  later -due  to 
late  blight,  which  was  not  apparen't  at  time  of -delivery,  was  not 
*  \irarranted  against  by  the  respondent.    The  complaint  was  dismissed, 

g  S-2993,  December  9,  1942,  Docket  4155:     (S.  P.)  ■%  -. 

VINCENT  &UIFES_&_SONS,_CANASTOTAj^  v._H^  &  J._&0LDBERG,_N1¥ARK,N.  J. 

Violati,on  charged:    Unjustified  .rB.jectljDn  .of  500  bags 

of  yellow  onions 
Principal.  £oi.nt.s_ involved: '  Broker-  was  agent  of-  buyer; 
evidence  failed  to  establish  meeting  of  minds  result- 
ing in  a  contract. 
Order:     Complaint  dismissed. 
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OufcilnG  of  •  Fac,ts 

-  •  Poll&vdng  .a  ■t-e-lephone  conversation  b  and  the 

.;broker  pn  -Priday,-  March.  27:,  1941^  conrplainant'- wir.ed-  the  "broker: 
KE-FOiTE,.OGOD  Lok)  EIGHTY.  PIlRGEI-fc  •miY3IL^J}  'l-.45.  Oil  m    PHI.C3  ■  I- JUST 
SE3iaC,EmT  TRY^GET  ME  5.00 'OVER  OF  LOiU)- IE.. POSSIBLE 'ms^  HAVE,  T US 

.  TO  PUT  UP .  GOOD:  package'  ^I)ELIT3RY  SOOH:  AS  POSSLBLS .  AD?tSE  IS  WJ^M  TO 

I)ELI.yEll*.***»  .On.  the-sajne  .date^  tlie  brokar  wir^dr'.  ***1fAITT*  COITEIEM 

TSLEPME  .C0F^.SR■SATI01I•^SHIP  .,  JACK  .GOJiDSEEG  .CAR.  OITI 0115  '  BASIS 

1; 4 5-. DELIVERED-  B.ILL . .CHAPEL  STPJIET  ,  YARDS*  CEIITRAL,  RAILROAD  JERSEY^ . 
DELIVERY  ALSP;5ATLSEAC.T0HY..iy',pO.SSI3LE\GET  ;OT  S^^I'IE  . 

BASIS  EOR"  SAME  PARTY  TO  BE  DSL"IV3R:5D  CHAPSL';.STRKS3T.  |AljffiRS  KAEKET 
COKPIRM,     Later  the  same  day  complainant  wired  that  he  was  ship- 

■■p,?.ng  ,small  ■load--to.ni.ght,"-  and  the  .■broker  wired-- resp,ondrej;it,i-.'  "AS  PER 
YOUR  •  TELEPHOIJS .  MSTRUCTIOIIS  I  ■  EA,VS'.,PURCHASSD'  FOR  YP-"UR ,  AC.GO'UITT .  .St;^L 
LOAD  DUB  EARLY  MORITIITG  Ai^  TRYING  HARD  TO  L0.\D:  CAR.' TOj:^X)RiyDl'.-lE^C^^^ 
LOAD  CAR  WILL  HAVE  500  TRUCK  SUIIDAY  NIGHT  1.45  DELIVERED' PLUS 
BROKERA-GE,^-,  On  M^,-r cji.' 28, .  comr)lainant  w-Lrod-. .the . hrokeri-.,  COOT RI'^ 
LOAD' DSJilVSRY.  pl^ARK  im  JERSEY -1.45  ICEIT  .TO  ICS..  HOND!^.?f  OR.- TUESDAY 
OllE  LOAX>:'  S,HIPPS2^-  YESTERDilY .•Ki'iVS"  NO  .MORE  ONIOIJ.'  THIS  PRICE.' '.GET .  IN, 
TOUGg,  WITH.  M:-.BEE0'rS,  SELL  ^I-IOJIE,  '***.  and-^^ho;  ;iDr(>ker..''wir,cA  respondejit 

.•that  ccmpla^Aant- had  cxinflrmod.  the  o-rder  for  deli-veTy  "Monday,  .or.. 
Tiie.s.day^!' :  .-'ll.espondent  .notified  .the  "broker;,  that  deiivpry  .o.n  Tuesday 
would  "b a;  « &nti'r-ely  too-  iatf ?' ..   .The  broker,  did.,  not  .^sommunic-^to.  this 
inf  brraat,io:n.'t;o:  the- eomplainant-  and  shipment  ^  of .  ..the  :500^"bag&  of  ,, onions 
in  question  was  made  from  Canastota^  Nevr  York,.,  on.  S.vmday  eveni-ng.^ 
March  30.    On  Monday,  March  31,  respondent  vdrod  complainant  that 
the  onions  had  not  a^ri-ived' "  therefore  cancel."    The  respondent  re- 
fused to  accept  the  onioiis  when  delivery  was  tendered  about  7  a.m., 
.April.!,  a?id:  resa-lp -.wa^s  made  in  New  York  .City  for.  ne.t  pro.c^eeds  of 
$49-l-.17,  OT:  $233,83;  less' than  the  original;  contract,- price .'j  .,4-. 

■  ,r  .-.  v   Oomp.lainant;.cl-aimed  respondent  purchased  500.  SOr-lb-. -..ba^a  .of 
yellow  onions,:  at- :$  1^.45  per  bag  deLivGrpd  at  Farmers  i'<ar^'o4t,_ . llaivark, 
N-e-w -Jersey;,,  del i^-ery'  ^ to.  be  made  Monday, ■..March  31,  or  .Tues,day,  .Ap.ril  1, 
and,  sought  an- award  of ,: damages.  -      -  ....  ^  ■  •- 

Respondent  claimed  there  v;as  no  valid  contract;  that  the  onions 
•were  not  delivered  v/ithin  the  time  specified;  and  that  respondent's 
refusal  to  acce-ot  Vae  justified.  -    ■■  ■  •■  -  - 

J.}''l''.  ,X''-yD.'^':.:-y.   ."■     R;aj.inie:s  included-  ln_ Decision      ...  .. 

.'  '  1,  -  The  broker-  was,  the  ,  agent  of .  tlojO;  .respondon-t-,  the  evidence 
indicating  that  respondent  paid  the  brokerage. '  .  Wliet her  ho  was  also 
"th^  agent  for  the- complainant  was  not  ■clearly.  shoTO,,;  Apparently  he 
had  placed  prior  orders:  for.  the  purcha&e.  of  onions,  with  compla-inant, 
but  no  other  details  concerning  prior -orders  ,.i'irere,.  :shov-Ti.    The  ;f  act 
that  comiDlainant  in  his  first  -viri  asked  ..the.  br/D.kor -to  "try  get"  him 
$5  for  the  load  in  excess  of  $1.45  per  50  lb.  bag  ""if  possible,"  and 
in  his  vdro  of  March  28  stated  that  the  broker  should"get  in  touch" 
vdth  him  "before  sell  more,"  though  not  conclusive,  tended  to  es tab- 
list  a  joint  agency. 
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'2,'  -'l^hG  ebcistencG  of  a  contract  'and  "the  'bra&ch  tli.eroof  vrqre 
not  establislied.     Since  the  record  shbvred  clearly  that  the' "broker 
v/as  the  respondent-' s  agent,  the  v/ircs  quoted  ahove  vere  a  .sufficient 
note,-  memoranduxa,  and  writing-  tro,  make  .  the'  contract '  enforcGahle  if 
•there  was  k  ihc'etin^  of  tlic  minds  of  tlie  seller  .and' ."buyer  as  .to  when 
the  onions  were-io  "T3e-"cLeifverod  'at 'H^arkj  "  Uo«r  ;jf-crs'ey,  '."but the  fie,  was 
nothing  in  the  evidence  to  indicate  clearly  that  the  respondent  or 
an  agent  for  respondent  agreed  to  dolivei7.r  other  than  in  time  for 
the  Monday  morning  market.  •••  There  \^as  nothing"  in  the  evidence  to 
estahlish  clearly  the  substance  of  the  telephone  conversation  or 
conversations  had  "be'twcen  the  Tsroker  "and  cDraprainant  cpntferniAg 
which  the  wires  vrere  intended  as  .confirmations.    GomplaiAailt' s  wire 
of  March  26  was  not  "binding  on  -the  respondent  metoly  ijecause  it  was 
not  ansvrored  prior  to  the  shipment  of  the  o'liions.  .  The  complaint 
vras  dismissed, 

■  3-2994,  Decemher  12,  1942,  Docket  4lVlj     (S.  P..)  • 
VINCB11T  im  YOHKj^  U.Y,  v^.  MSSCi  A  lBSBERIjffl,_MgDBSTO^ 

■-caliipStia 

Viola ti.on  charged?    Failure  to  deliver  grapes  in  accord- 
ance ,  with  contract. 
Pri.nc,i;£al  2oi.^is_invo.lved:  •  Uo  meeting  of  minds  as  "to 
,  weiglvts  of  lugs  of  grapes  and  no  valid  .contract;  , 

"  H-iO  ^'^-'-  '  ■■■^       ■•"buyer'  s  Tdel'ajr  In'  re'jecting  shipments  (jaus'ed  Ibss- to 
11-25  shipper  and  warranted  .di.sraissal  of  complaint. 

Order:    Complaint  dismissed.  ' 

■''■■■  ■     "  fi'ut line  oY  Facts  ■•  ■;  ,;  :  '  ;;'•  - 

In  the  Course  of  negotiations  for  ; the  purchase'  and  sale  of 
four  oars  of  Juice  grapes  for  shipment  from  Modesto,  California;'* 
to  Buffalo,  Hew  York,  on  UoyemlDer  3,  1940,'  respondent  wired  the 
broker:    CAN  FOUR  CARS' 'hALF  ALICAITTE  HALF  CAEEIGNAIIS  FOR 

VALMZAHO  AND  FOUR  CARS  OF  SAME  FOR  LAZZARO      .  .  CARRIONAHS  33 
POUroS  ARAHAT  BR81TD.    On  Hov'e'm'b'er  4,  the  "broker  prepared  a  standard 
confirmation  of  sale  sign.ed  by  the  complainant,'  specifying  37 
pounds  net.    This  confirmation  was  mailed  to  respondent  v;ho  modified 
it  to  correspond  with  the  telegram  of  November  3,  and  returned  it 
to  the  "broker  who  submitted  it  to  the  coniplainant  on  November  12»  . 
Shipment  of  four  carloads  was  made  on  November  "6,  8,  9  ^ and  11,'  and 
on  November  11  the  compiainant,.  on  being  Informed  by  telephone  that 
his  bank  held  documents  concerning  the  grapes,  said  that  he  would 
take  them  up  on  arrival  of  the  cars^.    Later,  on  seeing  the  net 
weights,  he  -advised  the  bank'  that  he  could  not  accept  the  grapes 
because  delivery  was  not  made  in  conformity  with  the  contract. 
One  of  the  cars  arrived  on  November  15,  at  the  VTeehawken,  New  Jersey, 
Station,  and'  another  one  on  November  l6'",  ;  On  November  20,  the  com- 
plainant wrote  the  respondent  stating  that  he  could  not  use  the 


grapos  and,- askijig  fpr  a  return  of  the  deposit.  Complaint  vras  filed 
with  -the.  .papartneri.ib  to r  recovery  of  the'  '$400'  'd-gposi;!  *  . 

-  ,  ..-Sasponden.t;  denied  liaTDility,  -.stating  i;hat  the:  complainant 
-"was  playing  the  market  and  for'  time  which  caxised  me  to.  lose  $1590 
and  in- vie^i7  of  t'hi.s  fact  I  see  no  reason  why. I  should  re t-Ufrn-'- him 
the  deposit-,"      •  •  ■  ■. 

'■  ':\  ■Splises  i^SlS'3.^^_in  Jecisipn     :■•  .,   -  ^  ;  ■ 

;  v-      1-  -.-Since  .  the^  complainant  agreed'  to-  -dcqept  part  .0f.  the  grapes 
weighing  , 5,7-  pounds , per  i,ug  and  r e spoiident  agreed,  to '  f urnish. ; such 
.  grapes  in ,  lugs. Vweighlng  33  pounds,  their^  ^^ras  no  meeting  <3f..;the  minds 
.'and -no  valid  cpntract.  '.  '  .."  "  i  .-   . --^  . 

2.    Complainant's  unreasonable  delay  in  rejecting:'.?th-e -grapes 
(8  days  after  receipt  of  the  confirmation  and  four  and  five  days, 
respectively,/ afteri  ar;:'ival  of  .the  cars,  during  which  time  no  ques- 
tion v;as  raised  with  r'espoct  tc  the  contract  terms)  "ca,used  ..rospon- 
'dejit      jsustain  ,^a  loss,  in  ex.CQps  of  the$400  v;hich  was  the  amount  of 
the  'deposit  made' "b'y' cbmpiainant .'  'The  'coraplai-nt . was  th'oi'ef .cDl'e  dis- 
missed. , ,:. .    ■ '.:  •  .  - 


S-2996,  ..JDecQiB^or,  12,  1942,  .Docket  4198t  (S.;.?.) 

GHAEli3S..R._.Ajy^  V  D.JS^-SILVlAj.  CHAHI)3S50iT^  S.C. 

Yiolation'^har^ed^    Unjusi'i'f ie  of  ;  211  sacks  of 

.  potatoes.  '     "•*•■        '  '• 

Princi;2ai.  iEoi^i  iP-lP^l^L    Undcrvroight  of  sacks  of  potatoes 
H-13       and  failure  of- sollor  to  'i^econdition  some  of  sacks  as 
Hr^S;;-..,  .-agreed ..m^dq  rejectio,n  not  vrithout  reasonaljle  cause. 
P-j^l.'S- -.'Orde^!,.    Complaint'  dlsjiiis Ere d',"  ■,'..•  ■!•,■-      ■  ,-; 

/'!  :      -.        ,  'v  v-- -     .  .-.  .Ou'tlin"e''of  ;Faots  ■  ^'  ■  "  .. 

■a       Thare  was- .jicx' ^i%ute  Tjotilireen  complainah'^  as  to 

the -purchase  and, ?alo,  ,6n  March '  18,  '3-942;         thA/'.>tatAi*pr;icG  of 
$414i7p,  of  211^.  sacks'i'df  pbtatoes  thdn  in 'complainant!  §''  ?farehousc 
at.- Charles  ton,  S~.  C..,  to  "be  taken  ■;'by- respondent  from  th®.  ■'warehouse, 
ajid  that- respondent.,  did  not  "accept  and' p6.y  for.-them  after;- entering 
into  the  contract;,!..  Some  of  the  potatoes '  had  "been  reconditioned 
before  the  .qon.t-rapV  was  made  and  othe-r'g  '>flferft  to  iDe  reconditioned  "by 
corffiolainant,  vrho'^claimed  tha't  he  did- r-eco'hditibn  them.    After  re- 
spendent  refused  Vt'p'  tjike  them,  coinpla'ijiant  sold' the  potatoes  for 
,$253-. 75,  ov  tor  $165,95  less  than  the  bbntr act  .price,-  and  askeo. 
for  an  award  of  damages.  ■""   -       ,  ■ 

,  ^r:    Eespondent  claimed  that  the  potatoes  did  mot' .meet ; contract 
weights  and. . that  .Gbmplainant  had  not  recondi'tioned.  some -ef  them  as 
he  agreed.  ■  ,        ;  ■ 
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•■     ■  Rulings  inc.'*  ',djed_in  Decision' 

.Although^  nof.  clearly "  shovm^  that.',  t)ie>aie  involved  ."was  in 
interstate  commerce,'  1-t' •was  assumed  that  it  was  since  the  'evidence 
indicated,  that  tfee  .'potatoes  had  he^n  shipped  Jrom  o  ther  States  to  - 
South  Carolina  and  respondent  did  not  deny, the  i:nterstate  nature  of 
the  transaction.'      ■  . 

2,    Complainant-'did  hot  show  th&t  the  sacks  of  potatoes  ten- 
dered to  respondent  met  the  specif ications' of "  the  contract.  Ahout 
50  sacks  had  heen'  recbtiditioned,  afid  complai^iant  agreed  to  recon- 
'  dition:  ahout  50 'other  sacks  to  a- grade  and  quality  e'qtia;!  to  those 
already  reconditioned.    Except  for. those,  which  were  to  be  recondi- 
tionedy  t!he  potatbe's  v;ere  purchas-ed  "as  is,"  hut  this  referred  to 
the  condition  ^d  location,  and  n^o.t  to  the  weight  per  -s^clCj-.T^hich 
was  tO' he.  100  pounds.-  The  evidence  indicated  that  some  of"  the  •.. 
potatoes  had  .not' heeri  reconditioned  and^  that,  s       of  the  sacks,, 
although . marke.d  100  pounds,  were- from  &  t.o  20  pounds  underweight. 

■  •,  ;    3. Itesppndent' s  refusal  to  accept  the  potatoes  wafe  not  with- 
out reaspnahle/'cajUS^e,' and  the  complaint  was  dism±ssed.     ■ '  ■.: 

■^S-3015,,.J3i^uary7i5,  1943,  ^Do eke    4178f     (S.  P.)   "  ''  ; 

:  SIM()|.  SliOEL  Cb.^  CHiCAGO,^ILL^  v.  J^j^TIH,  mT(}Eia:^IDBRXOi^,_g^^^ 

om^  Miss<oimr'\ '    •   •  ■•    "  ■  -  -  -  - 

„'  .  ii^iati on  charged;    Failure  to  pay  a  deficit  incurred 
.         in:  handling  fo'r  respondent's  accohnt  a  carload.-of 
'.toma.toes*  *       .  .„^'''  "  "*    ' ■.  , 

.  Principal  jQoi,nJbs_inv^lved:    Burden,  on  complainant.,  to  ' 
Ht-4  '  prove  material  allegations;.,  lack  of  proof  of -necessity 

ISf-^ll-  ..  *\  f or  dumping  precludes  recoverjr  of  damages;  assignment 

lT-14  of  interest  subject  to  proof,' 

G~3'  Order;    Co'mplalnt  dismissed.  ' 

OutHne  of  Facts  '  • 

Simon  Siegel,  doing  "business  as  Simon  Siegel  Company,  alleged 
that  he  "succeeded' to  all  the/ rights ,  titles  , and  claims  of  Simon 
:  Siegel -.I.ncv^  against  "the  re-spondent^  ?--  that -  Complainant 

agreed  to  purchase  but  -thore after  rightfully  refused  to  accept  an 
interstate  shipment  of  tomatoes?  that  resjto'ii^&ni? -ti^l^aslSii.  pjomplainant 
from  liabilit.y,on  account  of  his  rejection  "arid  e2epr.e,5s11y. ".authorized 
him  to  handle  iho  shipmeht 'eit  Chicago,  Illinoisj^  that  complainant 
\ms  "unable,  to  seil  'the  tomatoes,"  at  any.  pried  arid  they  were  ducrpod; 
that  .the  cost  of  dtunpin^';and  "freight  charges  expended  by  complainant 
on  .behalf .  of  respondent  amounted  , to  .$425,42.,  and  were  still  due  and 
t)wing  .tor  complainant.  "  ■    . .-^^  .^ 
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Respondent  *  s---ansWf^--ljacl^»3«a  '•'^''\i^eiiiiB^z't&a,t  respondent  re- 
leased complainant  from  payment  of  the  purchase  price  of  the  tomatoe 
but.  admitted  wiring  him  inS'trudtions' to"  ha^       -tli-fe' tomatoes  for  res- 
'poh'derit '  s  accomt  /■\;'fieipondent'- i^^^  t^iat ■  cofnplal-naht  knev/  -  i  t  •■ 

acted'  as  a'  TDToker" 'in  ;^ellliig  the  '  tortatoes  '  &rid"  that  complainant  viks 
negligent 'in  the- 'handling  and' du^  ■-/ ■'■  - 

.  .  Ruling^inc_luded  i,n_Ddc_isi.on 

Tii^re  vfai  ih^uff  ipieht  evide'nc'e  t^' s%)port'-'e^'sWtlal' findings 
of  f  ^,ct  in  "harmony  ;mth; 'the'  allegations^  kff'<if!BL^-  c^mplaixtt .  ■  ••'Coaplain- 
ajit  faiie;d''t'o  su^taiin-  the' burd'en  'of '  prbof &,s''^t<S>^  ea<ih  "of  the 'material 

■  kllegations,  of .  the  Compla:int  •not' admitted  in- the-aifsWrV-  one- - o-f .1 '-: 
which'  was  that  when  the  tomatoes  •■^arrived 'SLt  Chi'oagb'^  complainant'  kas 
•uniabie-  .to  sell  them  'at  any  prifeei  '  Oomplain&i'tSdred'  'reS|)'Ondent '  bn 
November  10  "that  G-overnment-  inspection  showed  that  '  aheut  -SO^":  of  .'the 
load,  consisted  of  grade  tJ.;  S';  'Ko.'  -i'  (jusflLity,-  and  th&,t- ■■"arelra^e  of 
10^  of  the  tomatoes  ■wei'e-  affected  'by  decaiy.    Accbrdi'ng-  to  Jederai 

.inspection  certificate  dated  ITovember  15,  decay  had  increased  on 
that  date  to  an  Average  o'f  approximately  45^*/ '  •Sttch'/wire  and  certi- 
ficate of  inspection  were 'nb't  regarded  as  co-nvincing' proof  thai;' o 
complainant  was  unable  to  sell  the  tomatoes  at  any  price,  or  of  the 
necessity  for  dumping  them.    When  perishable  commodities  are  dumped 
it  is  usual  to  pro'dni&e  a  certificate  is&ued -^y^ 'lihe  "he'a;!:^  .depart^ 
ment.pf  tiie  Qity,  or  other  authority,  shoi-ang  the  necessity  for 
dianpihg',-*  "aiid  where  proof  -of -^damages'  res*ts  ■■on  -'SUcJiv'he.GeB 
of  proof  of  the  necessity  for  dumping  precludes  recovery-.'^  .I^o-rVdv^ 
.the  usu^l  form  of  proof  of  pa,yraent  of  freight  charges,  unloading 

■'C"Q.Wt ■  yps't -iof ■  •  extra"'  16^^,^  and  dumping  ' costs y-. 't^i'sia^JlW,  receipted 
bills  shoV/ing  specific  'atmo'uhts,  of-  otlier  i^el-iabtle'-^evidence  of  the 
payment  of  specific  amounts,  was  lacking.  - '(EH'efh-'-tob  the  complaint 
and  e'sdii bits'  at taxihed'  thereto  indicated/' th'at..  t'ii$?,-i^-r^ement  upon 
xi^i'ch  complainant  relied  was  made  b'y  Si-mon- Si eg'elsj' Inc. ,  and  resJ- 
ponden't  ,  "but '  the're  was  no  proof  of 'the  as-^^i;g!rifte«t''.of  the  alleged'* 
cause  of  action  to  the  complainant  j  or  that- he -^otherwise  succeeded 
to  the  rights  and  causes  of '  action  of  ■Si*mo£i'*^'6i^gel^^  1*1  nc»    The  --"^ 
complaint  was  therefore  dismissed, 

"s-30a,6,'  Jaii^ry  i9/'l94:S^^'D6cket  41       ■  (di'-P-y'-lv  ='^^ 'i 
SYid@SE^5iui^''^(30;:^^' 'p       #S^CUS%  'E'^ift^lJ^^P^  ^-  E^^W^*' 

,  ;  I  ',  '  '  ■  ' "^Violation  .ch^L^ie^Lt  '  Fdiliiire- -tc5^ ■deli-KQr';&i:<5ari6ad  of  • 
'  '  f^''bnibn^-^in'' coarpHance  ^th'-'obntract*'^'  -'/.JS/t-w^  ■  '  ■  ■;: 

'  ■      ,      '      /£^inci jal ■■■■pbint '^^  case."'made  by 

;i-^7        ,  ;  '  -  ;  ''using  bn'T^  'i^  sMy-i^6  a¥-ai):able,' but. 'buyer 

'H-ie  ^'  extihgtiished 'a^^  right' 'to' •'re6d-V-et'  daiftages  :by.:ex^ 

cising  dominion  over  shipment- by  causing',  car  to  .'be 

held  over  and  not  diverted. 
Order;     Complaint  dismissed* 


.  Outline  of  Facts  .  . 

On  November  17.^  .1941,  thro-ugh  a  'broker,  complainant  con- 
tracted'to  p-urchase  from  respondent  a  carload  of  U.  S.  No,  1  sweet 
Spanish 'Onions,  3  inches  and  up,  in  50  pound  sacks,  at  $1.52-^  per 
sack  delivered.    The-,  car  arrived  at  Syracuse,  Hew  York,  at  6:00  a.m., 
NovemlDer  22  (Saturday),  and  complainant  was  notified  of  its  arrival 
at  7:20  a.m.    At  11:00  a.m.  R.P.I. A.  inspection  was  made,  shoT^ing 
decay  ranging  from  small  spots  to.  nearly  complete  decay,  neck  rot, 
ranging  from  0  to  20,  average  9fa.    The  broker 'immediately  notified  - 
rcspohdeiit;  ty.  v^irc.  and  requested  an  allowance. of  per  sack, 

stating  the  shipment  would  not  "be  accepted  ^l«ss  allowance  were  . 
made.    At  12:52  p.m.  respondent  wired  the  "broker,'- oh je&ting  to  ,  . 
private  or  railroad ^inspection  and  stating  "If  Syracuse  can't 
support  claimed  decay  with  Government  inspection,  will  -divert  else- 
where."   Thfe  hrG'ker- replied  immet^Liately,  explaining  ■  there  were  no 
Federal  inspectors-,  in  Syracuse  and  that  complainant  pref glared  "divert 
replace  .with  sound  Iruit;  Qtherwise  insist  on  allowan'deV"    To  this 
respondent-  replied  'We  dpnt,,  accept .  railroad  inspectioii's  requested 
allowance  absurd  will  make  no  replacement  diverting  elsewhere"  and 
at  2:00  p.m.  the  "broker  wired  respondent  that  complainant  .was 
"willing  secure  Government  inspector  from  Rochester  or  Buffalo  and 
requires  car  onions.    Can  compromise  .30  reduction."  Additional 
wires  were  ejEchanged  between  the  broker  and  respondent,  complainant 
insisting  upon  .an-  allowance'  or  replacement"  and  respondent  Refusing, 
stating  diversion,  would  be  made.    Respondent  ilotif ied ''the  railroad  ■ 
to  divert-  the  shipment  to  Kew  York  City  but  the  railroad  failed -to  • 
comply  with. instructions  and  held  the  car,  at  the  broker's'  or  the  • 
complainant's  request^  for  Federal  inspection,  which  was  -obtained 
at  4:15  p,m;  November  24,  showing  that,  as  to_  condition,  there  was  • 
an  average  decay  of  15^,  ranging  from  5  to  25^.  'Complainant  asked  . 
for  damages  of  $97.20  alleged  to  represent  the  difference  between  •' ^  " 
the  agreed  purchase  price  and  the  cost  of  a  replacement  carload".   •  /  . 
which  it  purchased,  :  • 

♦  '     ■■   •  ■      '  ■  .  .  . 

:  Respondent. filed  an  answer,  following  which  an  opening-  state- 
ment' of  facts -was  filed- b.y  .complainant  and  t'espondent  filed' an.' 
answering  statement  of  facts,  "    ^  ' 

Rulings  included_,in  Decision 

'1.'- .  The- contract,  entered  into  between  the  parties  did  not  pro- 
vide that'  the-  commodity  va§  t,o  -be  inspected  by  any'  particular  'service 
and  by  using:  thQ'.;PHl.y  Anspecti,p.n  service  aVai lab le  complainant  made  ,'a 
prima  -'faci^  .  :sho-wing  - that -.the  produce  did  not  meet  the  gr-ade  r©C|Xtlrei»ent 
of  the  .contract*  ■    "  •  '    'r  ■--        -  ;> 

.  ■  ■'  2»:'  Based;  on  the  railroa4r.iiispectibn  certificate  'cbmplainant 
rejected  the  produce-  and  ordinarily  woiild  ,be"  ent'itle'd  to'-'damages  •. 
suffered  by  reason  of  the  shipper.^ s  failure  to  del iver  'as- contracted. 
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3.    Complainant  xidlfully  caused  .the  shipment  to  "be  held  over, 
in  violation  of  respondent's  specif  id- insti^c'tiSns  to  the  railroad 
companj'-  to  div^er^,  ,the-. jC-^r,..  and  l^x.  ^  exercised  dominion  over 

the  pro:duce|  wh^-ci^  ye^  ^^o  :tha^,",ti"|tie.  it  had  re  jecije''^-,  hy-  suc?i'"ar!bi-»; 
trary  action. :||i-ytd;n^mshin^.^a:>y  right'  It;  kaf  'have  'Had'^  t6''t'e<3'ft'Ver'  ' 
damages  f  ro.m.-  raspondeiit  .for  failiiro  .to,'  de;livp'F'as-'^bh%ractcdv  ■•-•'Ihe, 
complai-nt'-v5"ja^  ■./^pr^OXQ  diiSW^^  '.     '  "-■^-^  _ 


S-3018 Jantia^-y  '20^.33^3.^ ' ijoclie t  4150J • '  CS^#. )' ' 


.'7i^liat5j,oii-,chgr^^jl: ,  .Unjustified  re' ^'^Stfon'-o    ^-'^crarload  . 


^^;J■of'^alf:l.l,le•d-^■the  ,•  cpn.tTap.t,  hut  cahnbt;;'  h's^^arhi'trary-;-'-' 
■Orde^'i  .C^Pofflpl-aln-t/disivlis.sed,;  '  ^::i~I^iic 


>i?^l-^ln-t  1  digr^is.s 


Qjx^l^ne.  .p-f  .?,acts    ' . " 
■■■  On' .i&ugus.t  l^S:,' :  i^P-^l-y, r through  a  "broker,  r'fegiibnden^''pu^^ 


at  Clevel'and,  Ohio    re spand^nt  .  rejected  .shipment  he'c'aus^e-''th6 '  or'aihges 

were  too,  I'rregular,  T^r.ere  poor  .a.n  color,' , and ,..sc'af red  •  and" 

decayed-,,-  vrhtle,  it ':\fa?  -lelaiiiied,.  the  ."b.rpker  ha^''''represen^^ 

"be"  f r^e' f  rom  aiiy -def §c^ts  y^iatsoever,...  good  .in  regular  in  '  • 

size. 'Resale  ..was  :imde' at  auction  fjor  $870". 64,. *br  'af  a  los's  of 

$428,40,;  for  which  amount  complainant  asked  an  award; 

Certificate  of  Federal  inspection  made  on  August  19,  1941, - 
after'' arrival  j -showed  that  the  stock,  graded  U.  S .  K'9..,  1»  'b'ut  that 
the  defects  .'averaged  8^,  consisting, principally  of  scarring  and  S)^> 
decay  known  as  Blue  Mold  Rot.  .  . 

Ruling_inclvi.de^  in_De_cj.si.on 

. Complainant. -faiil,ed.  tQ..fes,tab^lish,  _hy  a  preponderance  of 
the'-/4VideiTce',,-.;th^t..'the:.oran  iriet  the  .  ' 

aplptbVal  :'of' ,  re'.gpiOEdent;nin  ,^acc.ordan.Qe  ..vrith  'the  special  '  agreement'  ■ 
■^tha^t  ■■:th'©y  '■were,';:tp  .  ^[e  '^subj set  "buyer',  s,  .approval ' 'bn  _^arflv&i-,  "  ' arid  '. 
that  the  rejection  was  x-athout  reasonable  Cause''and  afbrt'ratT>'-'  '  '  ^ 
hecause  they  v/ere  "too  irregular,  poor  in  color,  scarredj"  arid"9onie  ' 
decayed.:" .:-:fPh©.:.I'ederaV^®o^4^t..i^J a., t^  (Ricliman  &  Samuels, 

Inc.,  vs:.      -Yukon- &j  Sons  Prod^iQe''' Cq  .  j^S■;-l24f)■;^vhi  a^^ 
shipjhent '  of  honeydeiVvinGlons.,,..wi;);livr.ef pfc^    '  to;; this"  prdvistba, ;-'.-.'^'' 
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stated  in  an  •unrGporte.d  opinion?  ,  .    ..  ,.  ,  .-  .      ,  , 

"I  think  this  is  a  case  where/ the  court  vrould  cdhstjhae'  this  . 
provision -to  'mean  .that  the  "buyer  had  the  "  right  _^to  ' exercise  ; 
his  judgment  as ,  to  whe.ther  the  commodity  fulfiile'd  the  con- 
tract and  that  thereforo'  this  -contract  provision  with' refer- 
ence to  these  honeydew  melons  'resolved  itself  into  a  question 
•■  of  the  right  ,  of  the  defendcnt  to  exercise  his  judgment  as  to 
:•  whether  he  would  ..or  .would  not  accejit  ..the' shipment .  Certainly 
it  is  a  matter  dependent  on  his  judgment .    Under  all  these 
facts  and  circumstances  the  judgment  must  he  for  the  de- 
fendant." ..... 

It  further  states: 

"This  contract  does  not .give  defendant  the  right  to  refuse 
the  shipment  arhitrarily. . .  He,  cannot  say«     ,'I  do  not  approve  ' 
. .  .  them;  therefore,  I  mil  not  take  them,  whatever  the  quality . 

Che  ..complaint  was  dismissed.   .   .  ,,  .  ■  .     /I     .  • 

S-.3021,  January  26,  1943,  Do.cke.t  408.5:     (Hearing)  '    '  , 

im^j^mmBm^m^^  claopmas,  OEEOioH  v._i]hited  fruit  &  produc|.-co^, 

INC._jmDj/OR  Uin!rBD_F|uiT_DI5iRIBUT^E|,_IHC^_P0^^  ' 

;'.  Jiolation  charged;    Failure  to  make  'full  payment  for 

■  •   various  lots  of  rhuharh.V   ' ,■       .  - 
..PrJ^nci^aj.  £oi_njt  involv^edj.    Jm-den  of, proof  on  complain- 
|F^4    ■■■  ant  to  establish  "by  pr-eponderence  of;  evidence  that 

r'-     ■  •:  -   •  produce  was  sold  to  respondent  as.  ai.leged  and  not  to 

r  .  he  handled  on  consignment......    ,'  '  .  ' 

■      ■'  ■<  •.      Order:    Conrplaintv  dismissed..  '    /    '  - 

i  '.  ,  -  Out;  line  of ,' Facts. 

:  .  Informal  complaints  were  filed  "by  six  Oregon  growers,  Fred  ; 
Leuenherger,  A.  M.  Hotz,  H.  .Hartnell  and  Chas..  li.  Casto,  of 
Clackamas,  Fred  Bolle  of  Oregon  City,  and  Raiph  TDeakins  of  Milvraukie., 
Later  Fred  Lauenherger  received  powers,  of  attorney  from  the  other 
five  growers  and  this  action  was  hrought  oii  his  own  and  their  "behalf. 

From  April  10  to  April  20,  1941,  .complainant  arid  .hi.s  principals 
loaded  7  cars  v/ith  a  total  of  6601  hoxes  of  rhu"barh,  which  was  ship- 
ped hy  respondents  to  dealers  in  various  cities  outside  the  State 
of  Oregon.  Accounts  sales  v;ere  rendered  hy  respondents  to  the  grow- 
ers showing  a  deficit  of  $.4756  per  hox  on  one  car  and  $,188  per  hox 
on  another^  with  net  returns  ranging  from  $.11  per  "box  on  one  car  to 
$»325  per  hox  on  another.    Complainant  claimed  that  the  rhubarb  vras 


p-urchased  by  respondents  and  that  "tiie  " total  amoiont's  remitted' were 
short  by  $2,387.17  of ,  tlie  siora  due,  calculated  on  the^allege.d  agreed 
price  of  40/  per  box  f  »o..Td._  responden't'.s  ,war^ehous4,  portIand,''  Oregon, 
and  that  ai^' addi.tional  $'?^6.50  was  '  due/ on  ah^^^a^  contain- 
ing 500  boxes,  sliipped  on  !,co'ngignmen,t.  and  '255  boxes  p.urchas.Qd  by  res- 
pondents at  '40^  per  box,  .^all-  of  jwhi'.ch  rhubarb  was  account^ed  for  by 
respondents  on  a  consignment,  basis,   ',R'esponden-;bs  denied  that  ijtiey 
purchased  ^ny  of  the  rhuba'r'b,  ^stating  rthat  they,  received  it.  to',  sell 
as  comiius,si,on  agents  for, the  owners  and  accounted,  in  full  on  that 
basis.  '  Both  sides  offered  the  testimony  of  vritiiesses  in  subs'tan- 
tiation  of  their  allegations".'  " "  "     "  ,.  .  .•• 

Ruling_inc]^uded  i.nJDec_i  si.on    ,^   „   . - 

,  The  evidence, .failed,  to  support,  the  allegations  .of,  the.  cOiCiplaint. 
The  burden  of  prpoi".  was  upon  the  cojuplainant  to.  estabilish  by  k  pre- 
ponderance of  the  .evidence  that  the 'produce  was  sold,  to  'respondents 
at  a,  price  of  40^^  per  boxV    The  testimony  of  retord  offered  by  com- 
plainant was  conflicting  and  part  thereof,  at  least,  was  at .variance 
with  the  allegations  of  the  complaint  that  the  price  agreed  upon 
was  40(zf  per  box,  f.o.b.  Portland.    This  conflict  of  testimony  might 
not  be  fatal  to  the  claims  of  damages  made  by  some  of  the.  growers., 
However,  the  record,  showed  that  the  growelrs,  after  not  receiving'  ' 
paymexLt.,,although>.?i.  reasonable  time,  had  elapsed,, within  which -Payment 
should,  have' been.rexpecj'ted.  on"  an. '.out right  '-sale;..  .cohti'nued.,:to  mak;e,I:: 
deliveries  tb  tlie'  regp,b-nde'nts,  and  this"  action  woul'd  "seem'  to'-nfe^g'a^ 
tiye,  the  conteji.tion  that  the  transactions  were  outright  sales.  This 
cohtention'was  ifurthef  negatived  by  the  action  of  th'fr' growers  in 
failing  to  register  any  objection  to  rece'ivihg  accoun^ts  sales  from 

"  the  respphdents,  v;hich  would  ordinarily  ;that'-'a  principal., 

arid,"agGnt"  relatioh  exist.e^d!.' '  The  p.'nly' do cijinen.tary',  evidence  consisted 
of  the  delivery  receipts  which,  considered  individually  or  collect- 
ively, did  not  sup]')ort  the' allegatiohs  that' a, price' p,^  40{#  per  box 
was  agreed  upon  by  the  parties  but,  t'o  the  cohtriiry,  indicated  that 
the  shipments  were  handled  on,, a  consignrapnt  basis*  (Testimony 
offered  indicated  that,  on  •coh'signod  produce,  receipts  were  issued 
to  thu2  grov/ers  for  each  delivery  showing  the,  number  of  ,.bpxes  and  the 
initials  of  the  person  receiving  the  produce,,,  wnil'e, '.  vrhon 

.  purchase^,  produce.,  the.  price  pcr'box  v;a*s'',.!alwajrs.  s'liown.^bh  the  ;ticligt)  , 

.   '        An.: 'investigator  for  the    Government,  chectei^'  sgme  'pf  ^ 
"  turns  submitted  by  S'astorn  concerns  '  to  '  the '  rcspond'c'hts  and  found 
that,  they,  corresponded,  with  the,.,  acco,,un;tings  rendered  to  tha.growers . 
The  complaint  was  dismi's'sed,     .  ..  '  '  ',  '  '"•.  ...  .  .. 
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S-3Q23-,  ;Tan-uary  28,  1943,  Docicot  3774:  '  (Hearing)  ...  ' 

.TIffl  LOGIH  C0KP0li4TIOK,_SM_PRA^CXSGO^  CjO-II^  M^ll%1^2  IROS. 

■  '        •  Isolation  charged:,    Unjustif iod  rejection  of  a  carload 
of  grapes.  -  ; ,,.  ..  . 

Trinci^al  :DC'il\is_invjolved:     Improper  loading  of  grapes 
D-15  •    preventod.s-ufficient  circulation  of  cold  air  from 

Jl-11  "btinkers;  removal  of  part  of  load  for  purpose  of 

A-8  storing  if  found -to  conform  to  seller's  warranty  did 

■  .    ■.iiot  constitute  acceptance.  . 
^rder;    Complaint  dismissed;  respondent's  counterclaim 
dismissed-,     v  '  ,         ,  •> 

OujtHne  of  Facts 

On  or  al>o,'q.t  July  20,  1940,  through  a  "broker,  respondent  pur*- 
chased  from  complainant,  at  a  price  f.o.h.  Exeter,,  California,  a 
carload  of  grapes.  descrilDed  in  the  hrokcr' s  memcrandum  of  sale, 
signed' "by  respondent'  s  representative,  as  "sawdust  chests  Red 
Malag'as  34  lbs.  net  strapped,***,  good-size  "berries  good  color 
U.  S.  one."   .Shipment  Was  made  from  Exeter,  California  on  August  1, 
the  "bill,  of.  lading'  issued,  at  shipping  point  "bearing  the  endorse- 
ment, "Pre-iced  car  furnished  "by  carrier.    Standard  refrigeration." 
5he  car  arrived  at,  Jersey  Cityj  ITew  Jersey,  August  10,  and,  at  res- 
pondent'.s  request,  was  placed  on  the  private  siding  of  the  Union 
Terminal  Cold  Stq rage; 'Company  during  the  early  morning  of  August  12, 
respondent  removing  5  crates  to  its  store.    Responden't  refused  to 
accept  the  shipment-. and.,  complainant  asked  for  damages  of  $1,171.78. 

'■"  •      Respondent  claimed  that  the  .grapes  failed  to  conform  to  comr- 
plainant'  s :  warranty  in  that  they  "i-zerc  not  grown,  picked,  prepared, 
packed,  "loaded,  refrigerated,  of,  o  the  rvdsc  in  suita"ble  shipping  con- 
■dition  for -export  tp  South  America  from  Kew  York  a'fter  "being  trans~ 
ported- from  California-,",  and  did  not  grade  U.  S.  Ho.  1  table  grapes, 
and  filed  a- counter  claim  for  damages.    The  evidence  did  not  show 
that  complainant,,  prior  to  entering  into  the  contract,    was  informed 
that- r<espondont  i^it ended  the  grapes  for  export. 

• :  A  F.ederal-Calif ornia  inspector,  who  completed  his  inspection 
oh'August  1,  certified  that  the  hatch  covers  iv'ere  closed,  plugs  in, 
and  "bunkers:  full  of  ice,  and  that  the  grapes  were  "Mature,  fairly 
well  colored..   Berries  fresh,  firm  and  firmly  attached.  .  Stems  well 
developed  and  strong.    In  most  lugs  from  one  to  three' decayed  "berries, 
in -some"  lugs  none.    Defects  average  within  tolerance  for  gtade, 
Gra'de:    U.  S.  Ho.  1,"  .  A  Federal  inspector  v/ho  made  inspection  on 
AugusA  12  stated  that  approximately  one- third  of  the  load  had  been 
removed  (.chests  on  platform)  ,  and  ho  referred  to  hi^  inspection 
certificate  and  his  finding  that  the  temperature  in  the  top  layer 


of  chGsts  next  'the -iitinkJ©rs"%^'S -50*^-  to  the  center  of 

-_:t:he 'load,  four.tli  layer,  103°  ;  in  the  center  6?  ti!Le  '''lqacl.,  third  la,yer, 
90°;  and  in  the  -center  of  the , Gar,  ■■•se.venth...layer,  82°r.    He  fo-and 
that  decay  consisted  of  Blue  Mo  Id  Eb\i-.  .'iarigisg'-  'from  less  ZtUm  1^  to 
10^,-;  averaging  approximately  5^0,  occurring  a^-etiy.-ih-cheaits "'showing 
high  temperatures.    His  attention,  was  called, to  a  description  of  the 
loading  made  "by  another  witness  v;ho'  sa,3rd  ;'th^i-t ■■"-even  layers"  were 
placed --'H  inches-  f-'^ora  one  side  ■wall;,',  a^tL' odd' layers  4  inches  from 
the  other  , side- wall- 'of  the  car  stncv" ' nrisvr^'^j     "Yes,  ***alter- 

■nate.  .layerf?  .against"  ths  sides  of-,-tii§.' car ' -He  referred  to.; the 
loading  of  the  chests'  a;?'. '-'staggered^'.' \arid  stated  that  in  :his  opinion 
such  method  of  loaxlihg  p-t-evented J' action  of  the  ice  on  the/hoxes  in 
the  center  "of  the'' load  where-  they.  were,,  insulated  from  the  outer  air 
of  the  car."    His  certificate  certified  thaV^^      chests  showing  high 
temperatures,  the  sav/dust  was  damp , ""In' 'Chests  shovring  higher  temp- 
eratures "berries  are  fairly  firm. .to  flahhy,  mostly  of  dullcolor, 
with, .sharp  tui-pentine  flavor-" 

'        A  Binney  Inspection •  Service  inspector;-' ''  oh'-'Avigust  12,  found 
"temperatures  ranging  from  48°  to  54°  P.:  in' 'th'S  -"botto-in  of;:the  load, 
and  -from  96°  to"  120°.  i-fv.  the  middle  of.  the  load.  '- He- ^stated  that 
.  ginca  the  .coniiiti dh  •  o'f  the  grapes 'vra-s  "cdnrp'sratavely  good"  in  the 
■part.B  of  .the  'lo*a!d' ■■'that  received  a  "  clrculattph  .of-  cold-  air"  he 
- assui'ned  .that    further -^circulation  through  .the  load"  would' have  pre- 
served the  grapes""'ih'---guod  condition  througho'ut  "the-- load.. ; 

■''  .  "   <     ■  '  "'. 

■0416  of  the  witne'sSesc  d'cscrihed  the.  manhc'r  in  which';  the  grapes 

w^re.  p-lacpd  in  the  car '  ks  a  ".•divided  1  p ^d,,^'' center'' 'brae e,  chests  6 

and.7..highj  '6  vri.de,  vdth'  the  -top. -.layer  s.t'r'ippdd."  - 

.  ;  .  ,ll  .  R^^  accept  the' •grapes  was  not  a  re- 

.-joction  vr'i  thout .  reasonahle- Q'Jiuse,  ,,si.nce;  (^);  The' -grape.&-- were  not  so 
■ioado'd  as'  to  permit  suff icie^it:  oircul^.tioK  of  cold'- air-,.f rom  the 
'bunkers  .-tcre dupe-  the  'ten^jeratuiTe  ..'of ^.'t he.^  'd^r'  ah'<3/  provettt  ahnormal 
do:bG,ri,orat.ion.  .in  trahsi't-j.  --The  - er^i-de'nco  ; indicated -that  the  car  was 
intended'  as  a^'lehgthwiso  divided,.iQad/''a;hd/''&ale  ^ll  -Pf  -the  railroad 
carrier*  s  tariff  provides  that  "first  stacks  of  containers  must  "be 
lo.aded;  in  tight  contact  with  car  "burJcer  walls, ■'leaving.; equal  spaces 
hotween  containers' and  'betv.r.Gen-.coiitainors  and  side  v;alls  of  car. 
■Somaining  stacks  of  containo-rs  imus"t.,,"be.  loadGd  across  the  car  direct- 
.ly  in  ...front  of  "cont-iainer's  in  .  first '  st'acks,_  'Wi th  ' al-1-.  containers  in 
'.'tight  '.contact  and-'in -  line  .vrith  .'containers  in'f  irst  sts-cks,  leaving 
■space  ..in,the  dpo'fway' of  the.  car  for  a  centGr"gato.".;.  Complainant 
failed  t6..prpvidc'  'space  hetw.ex3nv.t.he  cohtaihers,  'and^^^t^^^^  the 
■  containers,  an'd'  the  sid&  ■v.-alls  of  the' car.  ''■IT-h-fe  car  was  "pre-iced" 
on  July,  Si'  ail'd  was  re-iced  at  ieas't  ..teirtimo'S  during,  ^transit.  A 
.  total  .of  4  ,400  pounds  of  ice  .Tms.  put  in  on"  Augus-t  ;-:9;.  /,0n  August  12 
the  i CO  was  about  2|  feet  from,  the  top  df  tiib' "b-unkGrs:, 
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The  extr.eme  differeHQes  -in  ,t,emperatT2re'.Sf:  -.tM  gr^jjes^  'dt-  'dl-fferent  • 
places,      .;the  load'  .was .  :tegarded\.a^':G0:nvim6Mg:-^       ■64--  -^h.&  ciacK-  6"f 
proper  circulation  of  air.    (Td)  RespiEfndeKt  iTi'Si^cted  ti4#'-grapes'  • 
vrithin  a  reasonable  time  after  the  delivering  carrier  had  placed  the 
car .  so  .;tbat;,.'t^-ey  ,could-h.e  'mloaded  j.-iri'  pgurt iand,  i^fisp^ct'6d/'' 'and 
promptly'-n-oti;fie;d:c:o:raplai,nan-t;'-:s:--rageH*,  .■whorrin  -  tiii^n.  pt-ocip'tly-'fioti*^  - 
f  led  coraplainant-  of -r:e.sp<5ftd^nt*.s;  r'efTiaa?.  Itot^aoG'^pt:;  ■  'Riespohdent' s' 
removal-,  of  ••.a.''jja?*-ti  of.'rthe,  .-grstp-es -frain  fhe-.'C^ar':  was'  f6i^'tU&  ptopo s'e' bf 
placing.  them:-in.  stQT^fi/Kif  ■:inspecti.oh  ■'sho^^ed-tliat'.  they ''ciDnf  orraed 
to  the  cpmplai:naittV;?5-^-wai''ra,nt5r;,-'  and;  did'-  not  ■c.oh.sttit'iite  ":^,!!-  accj^eptahoe 
thereof  within  the  intont  and  purpose  of  sections  47  and  48  of  the 
■Unl-form  Sales  'AO't^  .  :  llo.s?Erover%v  It  .was -al Legend- 'iin''^  tl^'''-0^©ifl3pl^'-iit  that 
the  responden-t  5peif-Uff.e'd /to  'accept'^ '^  the  g'ra:p«r$:;''.i'&,th1b^'^  thaiv- that  "  there 
was  a  techni•cal^ac^!^fcance  ■0'^I•^^he^■■Bhipment.~'■■■*  Kie.^'-bofflpiai^^^    was  dis- 
mi-ssed.      .  .,         ^r.:  :i  ■  -"i  \  J-         ,cloi':.:LZ  ■■  '"^ 

2.    Altho-ugh  this  was  an  f.o.h.'  transaction,  the  hu^'-er  did 
not  ass -ume.  the,:'* risks  -of- : damk.ge'^, Ith^t  .werB^'cWsed'-'by'  thfe'  shipper. 
However^  respondent^ .failed  itor  off'er  -s-uffl^i'Sfirb  prQt'f  'iio-  eBtablish  ' 
what  damages,;  If  ra.nS''*  ware'.:STj.s.-t^aiiied:^,  .^I?t■s^^«d■fcn■©s«■-stated  that-  the 
market-price  of 'red; Malaga -grape's  packed  Isi;  .saMus't ' ch^sts'i •  34 ''Ihs'. 
net,  f  .o.b,,  ;  Gali;f©raiai  bn?,A-vii\ist  -12y.vT:&nge'^^^^  $1,7^' 
per  chest,  which;  co.tT;6sponde;d.  with  'the::  .sale  "p        of  -  th'6;  'gi-ape'S'  "in 
question,  f  .o  ..Is :l3alifo:rniai  .:  Ee;.■S:tited•^'t■hat'■  tile.^lJew-'i^^  ' 
value  would  be  the  California  price  plus  transportation  charges 
from  California  to  3JeM/y.otkV;'\iA^^  90^  per  chest* 

This  did  not  amount  to  proof  of  damages  suffered  hy  respondent  of 
25^  per  chest,  or  anyi^o;?th!8r .-ajnountri  -:Thai::coun-terclaisi '"Wafe'i di&missed. 

S-3027,  -Inarch  9>--,3.943^:;Docket';4172|/^  (Sr^-P-.): ^-CrW  c^-"-'  -  - 

i^£lic#tio£'  o %S aBU.%gii^lo  .ahd  S am;  laro'heiiof  jrMomphi  s  ,_Tenhe^g^^  ■ 
a  lioe|is^i^S][^ej;'::j|hQ^  Seri^hahle_A^  1^' ' 

J^o_lDiJsiness  under  t.he  naae_S^_Magliolo  and  garone^ 

,   .    _Princ3j)al_point_involvedt    Partnership  unfit  to  engage 
K-9  in  produc'^  .busliless '^'bGCausB';©?  practices  . 'of  ;aar?-3aro-n^ 

which  were  prohibited  by  and  in  violation  of  section  2 

O^^^er;    Application  for  license  denied,  v/T/.p  ..^C'a,;,. 

,-:-j.?.^>^.^r,^."i  J-6^t.Iine  r.o;f  ga6ts ■  ;d 

■     On  May  ;18:i-.-:19,42.^^,-.-fehcJ-,fi'arfeiie  Barone 
of  Heraphis,  Tennessee^  GOmpos-ed'of ^^S:ani.;-Ma^i'ioM.-:and  :Sam  Barone, 
applied  for  a  license  under  ,  the^^et/::  Oni-J^iine '2:,  3;942;:fan  order  was 
issued  directing  the  applicants  to  show  cause  why  their  application 
should  not  be  denied  by  reason  of  previous  violations  of  the  act  by 
Sara  Barone  in  the  following  interstate  transactions: 
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"On  or  about  December  29,  1941,  Saji' B'arone- purchased  at  Edinburgh, 
Texas,  from  th-e  •  Lone  S tar  Pruit<  Conrpany,  •$365.80  worth  of  citrus 
fruit  for  which,  ho  failed  ,to.  pa^,.  'and  obtained  from' 'the  seller  $60 
in  cash  which  he^  failed-  to  return. 

'- On  .or. -about-, April  2.5,  .1^42,.  by 'oral  a:grceinent  with  Q,uimby 
Brokerage  Company,- he  -agreed  to  purchase  60  bushels  of  cabbage 
greens  at  75^^  per  bushel  .f,,o.b»  Laurel,  His'siasippi ,  and -thereafter 
failed,  neglected  and  refused' to  accept  and  take  delivery,'  and  the 
seller  suffered .a  loss  of  $9.00,  the  amount  of 'the  difference  be~ 
tween  the  agreed  purchase  price  and  the  procodds-6f  resale.- 

During  April  1942,  he  orally  represented  to  one  H.  Hi  Boetler, 
in  connection  with  proposed  purchases  of  vegetables, "  that  he  vras 
then  and  there  acting  as  agent  for  Manzo  Brothers  and  Company,  Inc., 
of  Chicago,  Illinois,  but  in  truth  and  in  fact  he  was  not  at  that 
time  such  agent,  and  the  statement  was  false  and  misleading. 

By  letter  dated  June  5,  1942,  which  may  be  regarded  in  the 
rhature  of  an  answer,  Sam  Barone  admitted  some  of  the  statements  of 
fact..  He  drew  the  conclusion  that  he  had  not  violated  the  act  and 
"stated  that  he  was  willing  to  pay  for  some  of  the  produce.    Ho  re- 
quest  was  made  for  an  oral  hearing.    Depositions^ supporting  the 
facts' alleged  in  the  complaint , were  taken  on- behalf  of  the 
G-overnment.    Ua-evidence  wa^ .  submitted  on  behalf  '6f  the  applicants. 

.Ruling_inc3,uded  i.n_Deci,si.on 

By  reason  of  Sam  Barone' s  having  engaged  in  practices  which 
were  prohibited ' arid 'were  in  violation  of  section  2  of  the  Perishable 
Agricultural  Commodities  Act,  Sam  Barone  and  the' applicant  partner- 
ship, -  altho"ugh  the  partnership  as  such  was  not  a  party  to  the 
VioiatiohS|-  by 'pf-eason,  of /his.  bein^  a  member  and  partner  thereof, 
are  unfit  to  engage  in' the  "Btisine'ss  of-  a -commission  merchant,  and/ 
or  dealer,  and/or  broker,  and  the  application  for  license  was 
denied,      -'      ■  ■  •  ■  ,. 

S-3033,  April  3,' 1943,  Docket  4214:  '  (S.  P'.) 

WESCg  FOODS  COI_rPAI>TY,__CHICAGpj^  ILLIKSiv::-  TB:t3!US  CAITO  SOUS.  IHC. 
CLEm^©,_OHI0-  • 

Violation  charged:     Unjustified  rejection  of  two  car- 
loads of  grapes  .  ' 

Principal  £oi.nt.  involved^    Evidence' insufficient  to  meet 
complainant's  burden  of  proof. 

Order:-.    Complaint  dismissed. 
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" '  ■'      Outline  of  JPac ts. 

On  January  26,  1942  complainant  purchased  and  shipped  from 
Chicago,  Illinois  to  respondent  at  Clevelajid,  Ohio  two  carloads  of 
California  Emperor  grapes.    M  agreement  was  made  "by  C.  G.  Roach, 
the  Cleveland  manager  of  complainant  corporation^  with  Leonard  Caito, 
president  of  respondent  corporation.    Caito  asked  Roach  concerning 
available  tJ.  S.  Fancy  grapes  for  shipment  from  Chicago  and  Roach 
said  that  Caito  was  advised  that  two  cars  of  "Diamond  K"  "brand  of 
California  Emperor  grapes  could  be  delivered  to  respondent  at 
Cleveland  at  $2.15  per  lug,  but  that  they  would  have  to  be  inspected 
at  Chicago.    He  said  that  .Caito  was  later  advised  as  to  the  condi-^ 
tion  and  quality  of  the  grapes.    Roach  executed  a  written  confirma- 
tion of  sale  wherein  the  price  was  stated  as  $2.10  per  lug  delivered 
at  Cleveland  and  which  bore  the  condition  statement  as  follows; 
"Good  color,  only  occasional  pale,  medium  to  large  size,  firni, 
generally  not  oyer  Vfo  decay,  Zfo  weak  cap  stems,  cellophane  face." 
He  stated  that  he  v;as  unable  to  secure  the  buyer's  signature  on  the 
confirmation. 

Leonard  Caito  testified  that  previous  to  January  24,  1942  he 
had  purchased  a  carload  of  U.  S.  Fancy  grapes  from- complainant  and 
on  that  date  told  Mr.  Roach  that  he  wanted  tvro  more  cars  of  Fancy 
grapesj  and  that  he  offered  $2.10  per  lug  delivered -at  Cleveland, 
Chicago  acceptance,  if  they  were  U.  S,  Fancy  grade-.  .  He  denied  that 
he  bought  the  grapes  according  to  brand  or  that  he  authorized  com- 
plainant to  buy  them  as  respondent '.s  agent.    He  denied  that  he 
agreed  to  pay^  complainant  $25  per  car  commission,  ^and  stated  that 
he  liever  received  thfe  ..Chicago  inspection  certif ica^tes .  ;  Based  on 
Federal -inspection  made  at  Cleveland  .on  Januaxy  27-,  1942,.  the  in- 
spector certified  that  the  'grapes  then  failed  .to  grade  U.[S  ..  "^o,  1 
Table.    Caito  stated  that  the  grapes  were  refused  because  they  were 
not  what  he  had  agreed  to  purchase.  ■     •-  •'  • 

Copies'  of  the  report  of  investigation  were  served  on  the 
parties.    The  parties  waived  an  oral  hearing  and  submitted  evidence 
in  the  form  of  verified  statements  of  fact  and.. depositions .  ■ 

Ruling_included  i.n_D0Ci_si.on 

The  evidence  was  insufficient  to  meet  the  burden  of  proof 
resting  on  complainant  to  establish  respondent's  breach  of  contract 
in  violation  of  the  act..    The  complaint  was  therefore  dismissed. 


S-3038,  April  19,  1943;, .  Do Ql?o,t^  4162:     (S.  P.) 

•'  '•  -  .■    Vi^latio^a  ^iig^gedv-.-: ^Un jus ti.if i.e4. .  re j!9.Q|ii/5'r>...6if\c,arload  of 

Pi^iiicisal-  joi-nt  ..-1^10^29^:^  •  •  .peX-aycd  cLeiiverjr  and  failure 

"H-llD  •!"''■■<■■••-"'  "  of  potatoes  -^o rTneet.-; specif loali.iQ^-'l^ri.^ht  .siock" 

'  jus-ti'fie^  ro.j&Gti.an,.  .  r  ■■.   •-<-:.-,-..v.'-.'!-''  i  V^'-' 

■■'  '     ■■  ■' Order j; ; .-{Go stpl'ai n t . r di smissQd.  ■•  ''        '  "V.' 

'  f  ~  ~  — '       .  *  .■  '■ 

■  ^' ^'  '  '  'Outline- ofV.^ 

•  "■  '■  ^  Oa  ■JtiJ.^-iS,.  -.1541:^;  sosp.dndQ^i,,-  acting- through,  .^  ts'-' agent,  wired 
complainant  co':41.d.p.'.jDn  .t>ija.t:vdat%  a- ffdni/ni;n  carl.6^         grade  U.  S. 
No.  1  co^ljlcr 'pitaAo-es  J.- at  tiie^pxice  .of  $1,, SO..p.vr" liundrod-pound  T^ag, 
deliV^^ed^'at  .Gc-nn'it atf-rO'Mo.-,;^  specifying,. ''lii^ight,  stock,"    On  that 
date  coraplaina.iit  confirmed  respondent's  offer  .and;  shipped  to  res- 
pondent from  Machxpongo,  Virginia,  300  sacks  of  potatoes.    The  car 
aTi'iVet-"a'tvC«i3»nHau=^-.Jul:^  .24^  rl94-l5j > .at.  2i2p  a.fli^..  ..The  delivering 
raiiroad-  carriev. notif i-e.d  .respondent,  on  Juiv  ?A',  ,19Al.at  .4:30  p.m. 
Of ''the  placemeTif  of  .said;  car  for  imioaci.ing>. .  On.Julj  .'25,  '1941  at 
11:25' a. m-  ..  .respondent,  wi.re.d' canrplarnant;  that  he.'was  ^refusing  the 
shipJnent  ■■''  accovait- Ide.C'ay  'and-  delay.  "   .  Complainant  ..asked  f  ar  damages 
dcca'sioried  Isy'  tlis-  alle-gedly  mjii&tdfied ,  reJectioO^'^..  '\     '  \ 

■  -  "Resporid-erit-a-dmitted  that  he  agre.e<i,..  to,  purchase  thS' potatoes 
at  a  pri'Ce  'p'er  sack  .'delivered -at  fConn.eaui,.  .Ohio ,.  He  . alleged  that 
the  shipment  •  should  -h^ve  .'arrived ,  for  .delivjery..  .to'  .hijn  not  jlater  than 

■  t^e '  early  ■iiiofni'rig' of  J'Uly  22,.  •  1941,  --"but '  dii.;.nQt  arri've'yat'  that  time 
and'he  ■■was  comp-elled  to  -Ijuy  o ifc^e^ . .po tat.aes  ..'.to '. supiply ;  Jj'ls' ]^t rade ,  and 
that  the  potatoes  later  :  tendered  ..>y-  complainan,t  .wer^,  not '"bright 
stock^  as  specified.    He  denied  that  his  refusal  to'  accepi;  the  de- 
layed'" shipment  const  i.tuted  •a;'yio.la,ti.on.  .of  the.  a^t^i;^.- 

'  ■"  ■-'5h'e''F6der&i-Vil'gisi^r.;),-ofiding;  .poiat  inspe.c,1;ioh  c'frt|ficate  des- 
cribed the  potatoes  as  "firm,  fairly  clean.     Grade  defects  within 
tolerance. ";,::-.\The"-.,d'es:tln^tion-: inspection  certificate  was  restricted 
to  condition  factors  and  makes  no"  reference  to  those  factors  except 
to  gi¥© ''the  pet^centage- . of j  the- potato^.?  ,that'.. vrftr e , . apf  t  and  affected 

Rulings  included_in  De_ci_sio.ri^  ' 

1,  The  potatoes  tendered  to  complainant  were  not  "bright 
stock,"  as  warranted. 

2.  There  was  delay  in  delivering  the  potatoes.    Even  though 
no  specific  delivery  dpte  v;as  specified,  complainant -directed  that-s 
ment  be  made"  on  July  18  and  the  contracting  parties  -understood  that 
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delivery  pro'ba'bly  vrould  be  made  July  21,  and  not  later  than  July  22* 
The  usual'  running,  time  for  a  carload- shipment  from  Machipongo,  Va,, 
to  Erie,  '  J?.ennsyivania,  a' point- on  the  Pennsylvania  Eailroad  approxi~ 
mately  30  miles  from  Ooiaheaut,  Ohio,  is  three  days*    W|iat' a^ 
.  time  would  normally  "be  required  -to.,  •transfer'  a  car  at. .Erie,  Pa.  ^  from 
the  Peiinsylvania- Railroad  to  the  HeV  York,' ■Chicago  and  St.  'Ebuis 
Railroad, '  also  known,  as  the  Nickel, Plate,  was  not  shown,  "but- ©no  day 
was  suggested  as  the  reasonable  additional" "time,,    She  .car  should 
have  arrived  at  destination  not  la.'^er  than  July  22,  .  , 

3,    Respondent's  refusal  to  accept  the  shipment  was'  not  a  re*- 
jection  without  reasonable  cause,  since  the'  potatipes  were  not 
"bright  stock"  as  warranted  and  there  x^as  delay  in  malting  delivery^ 
As  bearing  on  the  delayed  delivery,  the -decision  cited  A.  A.  Corte 
&  Sons  V.  Midwest  Produce  Company,.. S-20 10,  and  Western  Pruit  G-rowers, 
Inc.  V.  Minneci  Pruit  Co.,  S-t2082,,  where 'it  was  decided  that  one 
day^s  delay  in  delivery,  when  the  jsphtract  did  not  specify  a  parti- 
cular delivery  date,"  did  not  . ■justify^^  and  ¥.  Calvert 
Cullen,  Jr.  v.  M.  Dunn  &  Co.,  S-223'l,'  where  it  was  held  that  the 
buyer' s  refusal  to  accept  potatoes  that  were  tendered  tv/o  days 
after  expiration, of  normal  running  time,- no  delivery  date  being 
specified,  in  connection  with  a  shov/ing  of  decay  in  some  sacks  of 
tfhe  potatoes  in  excess  of  tolerance  permitted  for  grade  U.  S.  llo,  1, 
was  not' a' rejection  without  reasonable  cause.    The  complaint  was 
dismis-sed'V'.; :                  •■  '•'.v--  ',  . 

S-3040,  May  5,  1943,  Docket  4217j     (S,  P.-)  : 

jjiPSD^A.-  SAismiu.  osmiO,  'm  yoBK  v._joseph  dbpoltz_&_sons, 

■  INCyi.  -'|EiABK~  ^¥  JSisir^ 

Jlolati-on  char^e^^s  ...I'ailur'e'  to  pay  in^fulX  for  3  ship- 
V;    ■  ■        ments  of  lettuce^,  .in  cdunter-c.6mplaint  Dertholtz 
•       .'"   ■  ;  charged  failure  to-. deliver  in.  ..laoc.ordance  with  the 
"'■'.  ..contract,''  •■     , y.  .,    :  ' 

'     .  :yxUici];^a.^  Payme'nt  having  been  accepted 

■  ■  ■■/        and  ;oppo sing.-  c_l^m.s;  ha vih'g>beexi*- settled, '  c  were 
;-  .liil^missed/       ■ ;.  ■.  .  !    ''.;■'  • 

Order t  '  ■  06'mi5lalnt. .  and  .'  (ppunt-ferc-omplaijit.  '.di  sral  ssed. 

A ^      Outline' " ot'''Pad>8         •.  ^*,'.V.i"""''" 

On  July  16,  1941,  complaiiiarif- sold  to  respondent  two  truck- 
loads  of  lettuce  at  $1  i)er,.;f5r«^te  for  2  dozen  size  and  $1,50  for  the 
3  dozen  size,  and  the  next  day  a  CafloEd'  of.rlet.tuce,  to  be  the  same 
quality  as  the  truckloads,  at  $1.20  per  crate,  all  prices  f.o,b. 
Oswego,  New  York,  for  shipment  to  Newark,  New  Jersey.    On  July  18, 
1941,  respondent  issued  two  checks  in  payment  for  the  truckloads, 
which  were  accepted.    On  August  26,  1941,  it  issued  and  delivered  to 
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complainant  a  check  for  $^6o,  Taearing  .the  .notation  that  it  was,  in 
settlement  for  the  carload.,-    Complainant  had  .previously  -agreed  to  an 
allowance  of  $89.10  and  wired  respondent:  The  allov;ance  I  made 

you  x^ras  full  settlement  of  our  aocoiint  with  you  .  . 

Rospendent  ansvrered  denying  liability  and  filed  a  countercom- 
plaint  charging  that  it  suffered  damages  from  the  failure  of  com- 
plainant to  fui-uich  lettuce  which  conformed  to  warranty.  ■ 

Complainant  replied  to  the  countercomplaint  denying  liahility. 

Ruling_incruded  i.n_I)eci,si.on  -       .  , 

Complainant  having  accepted  the  proceeds  of  the  2  checks  de- 
livered "by  respondent  for  the  trucklpads  without -protest,  and  the 
opposing  clainis  of  the  parties  as  to  the  carload  halving  "been ,  fully 

settled,  the  comTslaint  ■  and,  countercomplaint  vrere  dismissed, 
"■•>     ■■  .  .  - 

S-3041,  May  7,  1943,  Docket  4242        "  ,         '  _ 

In  re:     C_arl_S;£eck_8Jid_J_i_' H._S£(ejckj^  doi_n^  bus^ino^.s^a^  Carl_S£eck_ 

Bro.k^rag.cj  Comp_an2r.  .        '      .  . 

Pri_nci]2ai  poi.nt.  involv_edj_    Motion  to  dismiss  filed  "by 
11-4  complainant  "because  license  terminated. 

Order:     Order  of  dismissal 

Out.li.n£  of  Tacts 

Disciplinary  complaint  wa,s  instituted  lTc>vemT3er'"25.,  1942.  lles- 
pondents  were  charged  with  having  failed  ttuly  and  c6rrectly' to  ac- 
. count  .promptly  to  their  principal  for  the-proceeds  collected  ahout 
June. 25,  1941,  from  the  sale  in  interstate  commoj-ce  of  a  shipment 
of  oranges.    Copies  of  the  complaint  were  served. on  respondents  on 
January  5,  1943.     The  complaint  was  signed  T3y  W.  &.  Meal,  Chief, 
Fruit  and  YegetaTDle  Branch,  who  has  filed, a  motion  for  dismissal 
of  •  the' complaint  alleging  that  respondents'*,  license  has  terminated 
and  that  complainant  considers  it  inadvisable  to  prosecute  the 
complaint  further.    Service  of  such  motion  was  made  on  respondents 
hy  registered  mail  on  April  2,  1943. 

Ruling_inclu^ed  _in_D£C_isi.on 

'  ■     The  complaint  \^as  dismissed.  '   .    .    *  . 


